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STATEMENT OF QUESTION PRESENTED 


Appellant petitioned the Oil Import Appeals Board for 
a grant of an allocation to import crude oil, and requested 
a hearing. The petition was summarily denied without a 
hearing, the Board finding that Appellant had not sub- 
stantiated its claim of having ‘‘an importing history”’ 
which could have entitled it to a quota, and a license to 
import a stated amount of crude oil. 


In the opinion of Appellant, the question presented is: 


1. Did the Board err as a matter of law in ruling, with- 
out any hearing, that Appellant does not have ‘‘an im- 
porting history’’ within the meaning of Section 21(b) (2) 
of the Oil Import Regulations? 
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Appeal from the United States District Court for the 
District of Columbia 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


Appellant sued the Secretary of the Interior, et al. for 
a declaratory judgment, and subsequently filed a motion 
for summary judgment. The Secretary filed a cross mo- 
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tion for summary judgment. The District Court denied 
appellant’s motion and granted the Secretary’s. This 
Court has jurisdiction pursuant to 28 U.S.C.A. 1291. 


STATEMENT OF THE CASE 


On February 25, 1944, Pancoastal’s predecessor, Pante- 
pec Oil Company of Venezuela, and The Atlantic Refining 
Company, of Pennsylvania, entered into an agreement 
(J.-A. 17, et seq.), whereby Atlantic, and later its sub- 
sidiary Vareo, agreed to drill at its own expense eight 
exploratory wells on Pancoastal’s* oil concessions in Vene- 
zuela, and thereafter to acquire at its option a fifty per- 
cent interest in the concessions by paying Pancoastal the 
sum of $4,000,000, and undertaking to market Pancoastal’s 
share of the oil produced. It was agreed that Atlantic 
which was, and is, a large oil producer with its main re- 
finery located at Philadelphia, Pennsylvania, would, if it 
exercised its option, be the operator of the concessions 
under a Supervisory Committee consisting of one repre- 
sentative each from Atlantic and Pancoastal, with Pan- 
coastal paying one-half of the operating costs. The two 
participating companies were to split the oil produced 
equally, but it was provided that if Pancoastal did not 
desire to take its share of oil in kind, Atlantic would buy 
it at its value in the world market, less storage, handling 
and transportation costs back to the lease tanks. 


The purpose of the agreement, as stated therein (J.A. 
19): 


‘«.. . is primarily to develop the oil reserves of the 

Concessions and to move such oil to market at as early 

a date as possible, and to assure the continuance of 

the marketing of such oil to the extent of the potential 

productive capacity of the Concessions, in all cases 

1 Although the agreement was originally with Pantepec, for the sake of 

clarity its successor, Pancoastal, will be referred to as the contracting party. 

Paneoastal succeeded to Pantepee’s interest in 1948. Pancoastal is predom- 
inately owned by residents of the United States (J.A. 5). 
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subject to good oil field practice. Atlantic undertakes 
at all times to use its best efforts to achieve said 
purpose and objective. It is understood that Atlantic’s 
obligation to market crude oil shall be construed in 
the light of quantity and quality of crude oil produc- 
tion developed as well as the current and prospective 
conditions of the petroleum markets.”’ 


The agreement further provided that when Pancoastal 
did not take its oil in kind its (J.A. 19): 


“share of the oil from the concessions jointly oper- 
ated shall vest in Atlantic as produced and saved, that 
is as the oil enters the tank from the well. For all oil 
purchased by Atlantic from Pantepec, Atlantic shall 
pay Pantepec or its designee a price representing the 
value of the oil in world markets, less reasonable 
transportation, storage handling and other charges 
back to the lease tanks.”’ 


Pursuant to this agreement Atlantic began drilling oper- 
ations and by 1948 was producing oil. Pancoastal has never 
taken its half of the oil produced from the concessions in 
kind, but has always sold it to Atlantic’s subsidiary who 
in turn sold it to Atlantic. The latter brought it to its 
Philadelphia refinery for processing. 


Section 2 of the Act of July 1, 1954 (19 U.S.C.A. 1352a), 
as amended, and now replaced by Section 232 of the Trade 
Expansion Act of 1962 (19 U.S.C.A. 1862) gives the Presi- 
dent authority to adjust the level of imports of any article 
when he finds that such article is being imported in such 
quantities as to threaten the national security. In June, 
1957, the President appointed a Special Cabinet Commit- 
tee to Investigate Crude Oil Imports. In its Report to 
the President, dated July 29, 1957, the Special Committee 
recommended that voluntary import quotas be established, 
based on average imports between 1954-1956. The Report 
recommended (p. 13): 


‘All imports into the United States should be for 
the direct account of the importers, and no importer 
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should be allowed to increase its imports through oil 
sale and product purchase agreements by transfer of 
allotments or by other indirect means.’’ 


The Voluntary Oil Import Program which was begun 
in mid 1957 presented many administrative problems, and 
was the object of much cavil by some large refiners which 
had little or no importing history. Quotas were based on 
average imports for the years 1954 through 1956, reduced 
by ten percent. A new proposal was suggested by Captain 
Carson, Oil Import Administrator, on September 12, 1958, 
which would base quotas on refinery inputs rather than 
on import experience. Immediately other oil companies with 
large imports and comparatively small refinery runs be- 
gan objecting. For instance, Mr. Henderson Supplee, Jr., 
President of Atlantic Refining Company, said: 

“The new plan violates the most fundamental princi- 
ples of private enterprise—namely, that companies 
which assumed the risk of investments in production 
facilities are entitled to expect a fair return from 
their investment. 

“Now the Government proposal, in effect confis- 
cates the fruits of their investments and distributes 
them on a pro rata basis among all oil companies, in- 
cluding those who have risked no capital and made no 
effort to obtain the benefits that would now be handed 
to them arbitrarily under the proposed revision.” 
Oil and Gas Journal, September 15, 1958, p. 105. 


This new so-called Carson plan was never adopted, but 
the whole voluntary program was studied further. 


On March 10, 1959, the President issued Proclamation 
No. 3279 (J.A. 28) initiating the Mandatory Oil Import 
Program, which supplanted the Voluntary Program. In 
this Proclamation, and as subseqeuntly amended, a total 
import quota was set, and provision was made for allocat- 
ing this quota among the various refiners and/or im- 
porters. As explained by one writer: 

“Tt also should be noted that the Government’s new 
allocation system in the mandatory program involves 
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a sliding scale formula. The formula, as it mostly ap- 
plies, establishes a basic import quota for the smallest 
refiners at 12 percent of their requirements, the largest 
refiners at but four percent.”’ 


He further observed: 


‘Bach barrel of foreign crude brought to the pro- 
tected and relatively high-priced American oil market 
in volume represents a clear profit for the importer. 
But what of the historical importer who largely dis- 
covered and developed foreign oil resources for the 
American market? The Government’s import alloca- 
tions are mostly drawn from import volumes built 
up by the venturesome investments of historical im- 
porters. 


“In effect, then, many new importers are thus being 
subsidized by the Government, with the subsidy being 
paid by American oil consumers in the form of higher 
oil prices and by historical importers in the form of 
diminished allocations.’”? Peterson, The Question of 
Government Oil Import Restrictions, August 1959, 
pp. 52-53. 


One large company, Atlantic Refining Company, made 
the following comment on the mandatory program, as 
quoted in the March 16, 1959 issue of the Oil and Gas 
Journal: 


“Although we have not yet received detailed pro- 
visions of the new import plan, we understand it con- 
tains the same basic inequities of the Carson plan, 
mainly the virtual disregard of historical investment 
factors and import patterns which a number of com- 
panies, including Atlantic, have protested.’ 


In the enabling Presidential Proclamation, the Oil Im- 
port Appeals Board was established, and one of its powers 
was (J.A. 30): 


Sec. 4(b) ‘(2) to grant allocations of crude oil and 
unfinished oil in special circumstances to persons with 
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importing histories who do not qualify for allocations 
under such regulations.”’ 


In the regulations which the Secretary of the Interior 
promulgated to implement the proclamation, the following 
definition was adopted (J.-A. 32): 

Sec. 22. 

“<(j) The words ‘importation,’ ‘importing,’ ‘im- 
port,’ ‘imports,’ and ‘imported’ include both entry 
for consumption and withdrawal from warehouse for 
consumption.”’ 


Under the Mandatory Import Program, allocation of 
quotas are made for six month periods, January through 
June, July through December. For the allocation period 
January 1 through June 30, 1964, the sliding scale under 
See. 10(b) of the regulations (J.A. 31) awarded quotas 
based on from 14% to 5.45% of refinery inputs. Under 
Sec. 10(c) of the regulations, (J.A. 31), an applicant was 


assured a quota of 63% of its last allocation under the 
Voluntary Oil Import Program. Thus, this dual formula 
takes both refinery input and also importing experience 
into consideration when awarding quotas, and assures the 
importer with a domestic refinery a minimum quota of 
63% (now reduced to 59% for the first six month period 
in 1965—J.A. 35) of its last allocation under the Voluntary 
Program. 


During the base period, Pancoastal’s share of the oil 
produced from the jointly owned and operated concessions 
averaged 4,457 B/D, all of which was shipped to Atlantic’s 
refinery in Philadelphia. For the allocation period cover- 
ing the first six months of 1964, Atlantic’s import quota 
computed on the basis of refinery inputs, as prescribed 
by Sec. 10(b) would not have exceeded 15,904 B/D. How- 
ever, on the basis of oil imports, calculated pursuant to 
Sec. 10(c), Atlantic’s quota amounted to 31,626 B/D, which 
they were given. The 4,457 B/D of Pancoastal’s oil which 
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Atlantic brought to its refinery and purchased figures in 
the computation of and thereby augments the quota given 
to Atlantic. (J.A. 10). 


As a result of the quota system, the difference between 
domestic and Venezuelan crude is approximately $1.00 per 
barrel (J.A. 11). This means that a quota is worth $1.00 
a barrel, thus making an importing license a very valuable 
asset. It would mean more than $800,000 a year to Pan- 
coastal, based on its quota request of 2,447 B/D for the 
second half of 1964. (J.A. 21). 


A dispute over the price that Atlantic was to pay Pan- 
coastal developed and the matter went to arbitration. When 
the arbitration award (J.A. 39) was made, dated June 11, 
1963, the arbitrator found that the value of the oil in the 
world markets was less than Pancoastal considered it to 
be, and the award required Pancoastal to rebate a por- 
tion of the price it had received from Atlantic during the 
period in dispute, November, 1955 to December, 1959. 


(J.A. 51). 


Having failed to obtain what it considered to be the 
value of the oil in the world market by the arbitration 
award released on June 11, 1963, Pancoastal then pursued 
the only alternative open to it—to seek an import license 
for itself. On August 23, 1963, it petitioned for an alloca- 
tion quota so that its oil could be brought into the United 
States, which had continually been the market for all of 
its oil since it was first produced in 1948, in its own name. 
Pancoastal admittedly had no ‘‘refinery capacity’’ or ‘‘re- 
finery inputs’’, and was not seeking a quota under the pro- 
visions of the Proclamation (Sec. 3(b)(1)—J.A. 29) and 
the regulations (Sec. 4(a)—J.A. 31). Pancoastal was seek- 
ing an allocation under the relief provisions of the Procla- 
mation (Sec. 4(b)(2)—J.A. 30) and the regulations Sec. 
21(b)(2)—J.A. 32) which empowered the Oil Import Ap- 
peals Board to: 

‘‘erant allocations of crude oil and unfinished oils 
in special circumstances to persons with importing his- 
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tories who do not qualify for allocations under this 


regulation.”’ 


The Board summarily denied the petition without a 
hearing, upon their finding that (J.A. 15): 


“s . . mo record evidence was submitted to show 
any imports of crude oil for the account of petitioner, 
nor any other real evidence of any kind to support 
petitioner’s contention. 

s . a ° e e 

«s . . it is clear that the importing history con- 
templated by the regulation is that of a person by 
or for whose account a domestic entry or withdrawal 
of crude oil was actually made.’’ 


Thereafter, on January 31, 1964, Pancoastal filed a Com- 
plaint for Declaratory Judgment in the District Court 
against the Secretary of the Interior and the other neces- 
sary parties, seeking to have its right to a quota estab- 
lished (J.-A. 4). After answer by the government, (J.A. 
22), both parties filed a motion for summary judgment 
(J.-A. 26, 27). After hearing, the lower court on No- 
vember 4, 1964, made Findings of Fact and Conclusions 
of Law (J-A. 52), holding that the Board’s decision rested 
upon a rational interpretation of the regulations, and 
consequently could not be disturbed. An order granting 
the government’s motion for summary judgment and de- 
nying Pancoastal’s was entered on November 4, 1964 (J.A. 
57). This appeal follows (J.A. 57). 


STATEMENT OF POINTS 


Provision was made in the Mandatory Oil Import Pro- 
gram for those persons without refinery capacity, but with 
a history of importing oil, to be given a quota. The Board 
and the lower court erred in holding that the phrase ‘‘im- 
porting history’’ can mean only ‘‘entry for consumption,’’ 
and cannot also include, for purposes of administering a 
relief provision of an import quota law, those persons who, 
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although not the importer of record, initiated the trans- 
action and caused the oil to be brought into the United 
States. 


SUMMARY OF ARGUMENT 


In the interests of national security, the President issued 
a proclamation in March, 1959, which restricted the im- 
porting of oil to approximately 12% of our domestic pro- 
duction, and directed that this 12% be allocated among 
those companies with refineries in the United States. The 
proclamation also established an Appeals Board which 
could, among other things, grant allocations in special cases 
to persons without refinery capacity but with an importing 
history. In the regulations that it promulgated, the Oil 
Administration said that the word ‘‘importing’’ shall 
include both entry for consumption and withdrawal from 
warehouse for consumption—the typical tariff definition 
of the term used to determine who is liable for payment 
of the tariff, excise tax, or import duty. 


The Board erred as a matter of law in raling that the 
definition, which says the word ‘‘importing”’ shall ‘‘in- 
clude entry for consumption,” is the exclusive definition, 
and all other meanings are excluded. The Board should 
have looked through the form to the substance to see that 
Pancoastal, a company owned mostly by American citizens, 
had an importing history for purposes of obtainng an im- 
port quota. Had it done so and honored substance over 
form, it would have seen that Pancoastal owned half of the 
oil produced, and that Atlantic, at Pancoastal’s option, was 
obligated to purchase this half at its value in the world 
markets, less actual costs back to the lease tanks, but at no 
profit to the purchaser. Atlantic bought all of Pancoastal’s 
oil since it was first produced in 1948, and brought it to its 
Philadelphia refinery—just as both parties contemplated 
would be done when the agreement was executed in 1944. 
Pancoastal received a price which reflected a deduction for 
all costs from Atlantic’s Philadelphia refinery back to the 
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lease tanks,—including the import duty. Atlantic and Pan- 
coastal bore the costs equally in getting the oil to the well- 
head, i.e., all driliing and operation costs. Under these 
circumstances, where for more than 15 years all of Pan- 
coastal’s oil has gone into Atlantic’s domestic refinery, the 
ruling of the Board that Pancoastal has no importing his- 
tory is unjustified by the regulations, and is clearly erron- 
eous. 


ARGUMENT 


It is a well settled rule of administrative law that a court 
of law will not substitute its own judgment for that of an 
agency when a matter of discretion is involved and the 
agency has the expertise necessary to a proper exercise of 
discretion. However, if the agency action is based upon 
“a ruling which is unjustified by the statute or the regula- 
tion”? it ‘accordingly must be rejected.’”? Brown v. Udall, 
— US. App. D.C. —, 335 F. 2d 706, 709 (1964). Agencies 
cannot ignore prior judicial teachings or the evidence be- 
fore it. Flota Mercante Grancolombiana, S.A. v. Federal 
Maritime Commission, — U.S. App. D.C. —, No. 18230, 
decided Dec. 17, 1964). The facts of this case are undis- 
puted, both sides having filed a motion for summary judg- 
ment in the District Court. Consequently, this Court is 
free to reexamine the record and determine that Pancoastal 
does have an importing history within the meaning of the 
Mandatory Oil Import Program. Hooven & Allison Co. v. 
Evatt, 324 U.S. 652, 659 (1945). 


In the early 1940s Pancoastal’s predecessor in interest, 
Pantepec Oil Company of Venezuela, owned extensive oil 
concessions in eastern Venezuela. Atlantic, with a large 
refinery in Philadelphia, Pennsylvania, was seeking to aug- 
ment its sources of crude oil for this refinery (J.A. 40). 
Pantepec contracted with Atlantic to drill eight wells on its 
concessions at no cost to Pantepec. If oil was discovered 
and thereafter produced, Atlantic could buy a one-half in- 
terest in the concessions by doing two things: (1) pay to 
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Pantepec the sum of $4,000,000 (J.A. 18); (2) agree to 
market Pantepec’s share of the production (J.A. 19). The 
price to be paid for the oil was its full value in world mar- 
kets, less transportation, storage, handling and similar 
charges, but at no discount or profit to Atlantic. In other 
words, in order to get half of the production from the con- 
cessions, Atlantic had to agree to drill eight wells at its own 
expense, pay four million dollars, and also agree to take 
all of Pancoastal’s oil and pay its full cost, thereby giving 
Pancoastal a free marketing agent for its oil. Pancoastal 
not Atlantic had the power to require the latter to purchase 
its oil, and Pancoastal reserved the right to take its oil 
in kind. Furthermore, Atlantic could not offer some cut- 
rate price, but had to pay Pancoastal the price of the oil 
in the world markets. 


In 1944, when the agreement in question was executed, the 
price of crude oil posted on the United States Gulf of 
Mexico coast determined the price of oil in world markets. 
Thus in buying oil, east coast refineries would pay the 
posted Gulf Coast prices, regardless of the source of the 
oil, plus transportation costs from the source of origin to 
their refineries. See United States v. Standard Ow Co. of 
California, 155 F. Supp. 121, 127 (S.D. N.Y. 1957), aff’d. 
970 F. 2a 50 (2a Cir. 1959), for a discussion of oil pricing. 
The distance between Philadelphia and Gulf Coast ports 
and Venezuelan ports is approximately the same (J.A. 48), 
so the only additional expense the Venezuelan producer 
would bear was the import duty. 


In the middle 1950s the oil from the Middle East began 
to appear on the world markets, and, because of much lower 
production costs, was competing too well with our domestic 
production. A Voluntary Oil Import Program was started 
in 1957, by which the government tried to persuade all im- 
porters to reduce by ten percent their crude oil imports 
below their average imports for the years 1954-1956. The 
purpose of this, as stated by the President’s Special Cabi- 
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net Committee to Investigate Crude Oil Imports (July 29, 
1957) was ‘‘to permit reasonable imports into our country 
and still stimulate a dynamic and vigorous exploratory and 
development effort in this country.”’ When the Mandatory 
Oil Import Program superceded the Voluntary Program 
with the issuance of Presidential Proclamation No. 3279 in 
March, 1959, only those companies with a domestic refinery 
were eligible for an allocation quota. However, to prevent 
disaster to those companies without refineries but which 
had a long record of having their oil marketed in the United 
States, the proclamation contained an equitable relief pro- 
vision in the form of Sec. 4(b)(2) (J.A. 30), whereby the 
Oil Import Appeals Board could grant them an allocation. 


In promulgating a set of regulations to implement this 
program initiated by Proclamation No. 3279, the Oil Im- 
port Administrator included a section on definitions—Sec- 
tion 22. In paragraph (a) thereunder, the word ‘‘person’’ 
was said to ‘‘include”’ certain named entities and to ‘‘ex- 


clude”’ certain other named entities; the regulations stated 
that ‘‘(f) ‘crude oil’ means .. .’’ and ‘‘(g) ‘finished prod- 
ucts’ means .. .”’ and ‘‘(h) ‘unfinished oils’ means...” 
and ‘‘(i) ‘Administrator’ means .. .’’ as contrasted with 
“«(j) the words ‘importation,’ ‘importing,’ ‘import,’ ‘im- 
ports,’ and ‘imported’ include both entry for consumption 
and withdrawal from warehouse for consumption.’’? Thus 
in the entire section on definitions, from (a) through (m), 
the only one which is not exclusive is the one for importing, 
and this is defined only as ‘‘importing shall include’’ not 
as ‘‘ ‘importing’ means.’’ Obviously, therefore, the defini- 
tion of importing in the regulations was not intended to be 
exclusive, but by the very construction of the definition was 
meant to include other meanings. 


It will be noticed that the proclamation initiating the 
mandatory program did not attempt to define the phrase 
‘importing history.’’ Only in the regulations do we find 
a definition of ‘‘importing,’’ and then, only to the extent 


13 


that it shall include ‘‘entry for consumption’’ and ‘‘with- 
drawal from warehouse for consumption,’’ the phrases 
used in the proclamation itself, and common tariff terms 
appearing in the Tariff Act of 1930, ie., 19 U.S.C.A. 1483, 
1484, 1557. 


To determine who is the importer of particular goods, it 
must first be ascertained for what purpose the determina- 
tion is being made. For purposes of determining who must 
pay the import duty, it naturally must be the person seek- 
ing to enter the item, or withdraw it from warehouse. Any 
other meaning would place an insurmountable administra- 
tive problem on the customs collector. He should not have 
to look any further than the person seeking to get the goods 
into the country, or he might otherwise be forced to file 
suits throughout the country against ‘‘importers’’ who 
have failed to pay the duty on goods which finally ended up 
with them. In other words, the power and authority of 
the customs collector is a mechanical, non-discretionary act, 
similar to the check-out clerk in the grocery store. Con- 
gress had adopted a tariff schedule, and he follows the pre- 
scribed form and collects the proper duties. 


However, when a person’s rights are dependent upon his 
status as an importer, more than a blind application of a 
mechanical test—who made the entry for consumption—is 
necessary. When such rights are involved the person exer- 
cising discretion must look at the substance, not merely at 
the form. 


Pancoastal claims no absolute right to import crude oil, 
and raises no question concerning Presidential Proclama- 
tion No. 3279, nor the Act? pursuant to which such procla- 
mation was issued. Nor do we argue that the regulations 
issued pursuant thereto are invalid, as was unsuccessfully 
contended in Texas American Asphalt Corp. v. Walker, 177 
F. Supp. 315, 326 (S.D. Texas 1959). It is our position 


2Section 2 of the Act of July 1, 1954 (19 U.S.C.A, § 1352a) as amended, 
now Section 232 of the Trade Expansion Act of 1962 (19 U.S.C.A. § 1852). 
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that the Board erred in its narrow, almost mechanical ap- 
plication of the regulation so as to exclude Pancoastal 
from the group to which relief is given by the proclamation 
and the regulation, i.e., those persons without refineries 
but with importing histories. In light of the Supreme 
Court’s teaching in Hooven & Allison Co. v. Evatt, 324 US. 
652 (1945), the Board’s ruling is clearly erroneous and re- 
quires reversal. Gonzalez v. Freeman, — U.S. App. D.C. 
—, 334 F. 2d 570 (1964). 


In Hooven, the Court had to determine whether Hooven 
& Allison Co. was the importer of certain goods which the 
State of Ohio was attempting to subject to its ad valorem 
tax. Hooven negotiated in New York City with brokers 
who represented the foreign producer, and after agreement 
as to price a firm contract was entered into. The price was 
a “‘landed price’? which included the cost of the goods at 
their point of origin, plus ocean freight, insurance, customs 
duties, and trans-shipment from the port of entry to the 
plant in Oho. The goods were always entered in the name 
of the seller’s broker who paid the customs duties. Hooven 
finally paid for the material after it was delivered to its 
warehouses in Ohio. 


In hoiding that Hooven was the importer, the Court did 
not look at some isolated phase, but determined the sub- 
stance of the transaction by viewing all of the steps in the 
transaction as one entity. By doing this, the Court con- 
cluded that, 324 U.S. at 661 and 664: 


‘‘Petitioner’s contracts of purchase are the induc- 
ing and efficient cause of bringing the merchandise into 
the country, which is importing. Examination of the 
documents and consideration of the course of business 
car leave no doubt that the petitioner not only causes 
the importation but that the purpose and necessary 
consequence of it are to supply petitioner with the raw 
material for its manufacture of cordage at its factory 
in Ohio.”’ 

= e e e 

‘Jt is enough for present purposes that the merchan- 

dise in this case was imported; and that petitioner was 
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the efficient cause of its importation, the purpose and 
effect of which was petitioner’s og ey of the mer- 
chandise for its manufacture into finished goods.”’ 


By applying these guideposts to our case in order to de- 
termine who has an importing history for the oil in ques- 
tion and who consequently is entitled to an allocation quota 
on that basis, it will be seen that Pancoastal was the ‘¢ effici- 
ent cause’? of the oil being imported into this country. At- 
lantic obligated itself to market the oil and to purchase 
Pancoastal’s half, at the latter’s option. Consequently, all 
of the oil from these concessions that came into this coun- 
try, came because Pancoastal, by prearrangement had the 
right to cause Atlantic to market the oil by buying it at 
world market prices less costs back to the lease tanks. 
Atlantic’s market for the oil was at its refinery, so when 
Pancoastal required Atlantic to market its oil, it was effec- 
tively importing the oil to the Philadelphia refinery and 
bore the costs of so doing. To say that Pancoastal would 
be entitled to an importing history if the oil, in its name, 
came into the United States but cannot be credited with an 
importing history since it came in in the marketer’s name 
but at Pancoastal’s cost is to make a mockery of the import- 
ing program. Had this Appeals Board been sitting instead 
of the Supreme Court, Hooven & Allison Co. would surely 
not have been considered the importer. The government 
cannot now, in light of that decision, argue that the Board’s 
ruling is rational and therefore inviolate. While, as an 
exercise in semantics, the decision may apepar rational, 
it cannot be countenanced as a reasonable basis for decid- 
ing how to allocate a limited oil quota. The proclamation 
and the regulations did not intend this result. 


The Appeals Board has discretion in granting relief to 
certain companies which have an importing history but do 
not have a refinery. The Proclamation does not attempt to 
define ‘‘importing history’’ and the regulations only pro- 
vide that the term shall include the two common terms— 
‘entry for consumption” and ‘‘withdrawal from ware- 
house.’? What additional situations this provision was to 
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include were not spelled out, as is natural when discretion 
is given. However, it was spelled out that the Appeals 
Board was to have original jurisdiction to pass on peti- 
tions by persons without refineries, who thereby were ineli- 
gible to apply directly to the Oil Import Administrator for 
a quota. The present Board apparently felt, in light of 
the precedents it cited in denying Pancoastal’s petition, 
that it did not possess broad enough discretion in interpret- 
ing ‘importing history’’ to include Pancoastal’s situation. 
However, such modesty is not required by the precedents. 


In its decision (J.A. 14) denying relief to Pancoastal, the 
Board relied on its decision in Superior Oil Company (J.-A. 
35) which in turn relied on its decisions in Tropical Gas 
Company, Inc. and New England Gas and Electric Associ- 
ation. This latter case was decided in September, 1960, by 
the Board which did not include any of its present mem- 
bers. These precedents do not necessarily dispose of the 
question, for as was said in United States v. Midwest Oil 
Co., 236 US. 459, 472 (1915), ‘It may be argued that while 
these facts and rulings prove a usage, they do not establish 
its validity.”” Perusal of these three decisions indicates 
the Appeals Board has not in fact exercised its discretion, 
but instead has more or less re-delegated to another un- 
related agency the task of determining who the importer is 
within the meaning of Section 4(b)(2) of Presidential 
Proclamation 3279. In the decision on the petition of the 
New England Gas & Electric Association, the Board said, 
in deciding who the importer was: 


“For resolution of this question we look to the 
United States Bureau of Customs whose function it is 
to administer and interpret the U. S. Customs Laws. 
We have adopted that agency’s interpretations of im- 
porting questions in deciding other appeals involving 
the Customs Laws. 

“In view of the finding by the United States Bureau 
of Customs that the petitioner may not be regarded 
under the U. S. Customs laws as the importer of the 
oil in question, which finding we adopt for the pur- 
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poses of our decision, there is no basis before the 
Board upon which to grant to petitioner an allocation 
of crude oil.’’ 


In its decision in the petitions of the Superior Oil Com- 
pany, the Board states (J.A. 38-39): 


“‘Tt is clear, therefore, that the ‘importing history’ 
contemplated by this regulation is that of a ‘person’ 
by or for whose account a domestic entry or with- 
drawal of crude oil was actually made.’’ 


This exact same ruling was made in the Board’s decision 
on Pancoastal’s petition (J.A. 16). 


CONCLUSION 


From all of the facts and circumstances of this case it is 
clear that Pancoastal is entitled to be regarded as having 
an importing history for the oil which it requires Atlantic 
to purchase from it, and which Atlantic in fact brought to 


its Philadelphia refinery. Pancoastal bore all of the eco- 
nomic burden of getting the oil into the United States. It 
is completely irrational, inequitable and unjust to now per- 
mit Atlantic to reap the tremendous financial benefit re- 
sulting from the fact that its present quota is vastly in- 
creased because title to Pancoastal’s oil passed to it before 
the oil passed the customs house. 


Realities should be faced. The Appeals Board should be 
directed forthwith to give Pancoastal an allocation quota. 


Respectfully submitted, 
PancoasTaL PeTRoLEUM Lrirep 
By Joxun E. Borce, Jr. 


E. Truman STIRuING 
Attorneys for Appellant 


Reasoner, Davis & Vinson 
1100 Fleming Building 
800 - 17th Street, N.W. 
Washington, D. C. 
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(Filed Jan. 31, 1964) 


Complaint for Declaratory Judgment and Injunction 


This is an action for a declaratory judgment and injunc- 
tice relief, and as a basis therefor, plaintiff alleges as 
follows: 


1. Jurisdiction to hear this proceeding is conferred by 
the Administrative Procedure Act, 5 U.S.C.A. 1009, and the 
Federal Declaratory Judgments Act, 28 US.C.A. 2201. Ju- 
risdiction is also founded upon 28 U.S.C.A. 1331, and Sec- 
tions 11-805 and 11-306 of the District of Columbia Code 
(1961 Edition). The matter in controversy exceeds the sum 
of Ten Thousand Dollars ($10,000.00), exclusive of interest 
and costs. 


2. Plaintiff, Pancoastal Petroleum Limited, is a corpora- 
tion organized and existing under and by virtue of the laws 
of Bermuda, with its principal office located at Hamilton, 
Bermuda. Plaintiff’s wholly-owned subsidiary, Pancoastal 
de Venezuela, C.A., is engaged in the production of crude 
oil which in the course of its business it sells to others in 
foreign commerce for importation into the United States. 
(The term plaintiff is sometimes hereinafter used to include 
Pancoastal de Venezuela, C.A.). Voting trust certificates 
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representing plaintiff’s underlying capital stock are listed 
and traded on the American Stock Exchange in New York. 
The holders of plaintiff’s securities are predominately resi- 
dents of the United States. 


3. The defendants herein are Stewart Udall, Secretary 
of the Interior ; J. Cordell Moore, Administrator, Oil Import 
Administration, Department of the Interior; and John 
Prince, John H. Riley and Henry C. Rubin, comprising all 
of the members of the Oil Import Appeals Board, Depart- 
ment of the Interior, all of whom are found in the District 
of Columbia. 


4. The defendants or some of them have arbitrarily and 
capricious denied and continue to deny plaintiff a license 
to import crude oil into the United States. Defendants’ 
actions in depriving plaintiff of its right to a license were 
purportedly taken pursuant to Section 2 of the Act of July 
1, 1954, as amended, (19 U.S.C.A. 1352a), Section 232 of 
the Trade Expansion Act of 1962 (19 U.S.C.A. 1862), and 


Presidential Proclamation 3279 issued thereunder. There 
presently exists between plaintiff and the defendants an 
actual controversy, justiciable in character, in respect of 
which plaintiff needs injunctive relief as well as a declara- 
tion of its rights by this Court. 


5. Section 2 of the Act of July 1, 1954, as amended, and 
Section 232 of the Trade Expansion Act of 1962, authorize 
the President to adjust the level of imports of any article, 
upon a finding that any such article is being imported into 
the United States in such quantities or under such circum- 
stances as to threaten to impair the national security. 
Pursuant to this authorization, Presidential Proclamation 
3279 limits the quantity of crude oil, unfinished oils and 
finished products that may be imported into Districts I-IV 
(the geographical areas into which plaintiff’s crade oil is 
imported) on or after March 11, 1959, to approximately 
12.2% of domestic production in these Districts, after elim- 
inating certain imports by pipeline, rail or other means of 
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overland transportation. (Presidential Proclamation 3279 
and the regulations issued thereunder are sometimes here- 
inafter referred to as the Mandatory Oil Import Program). 
Within the maximum level of imports permitted by the 
Proclamation, the Secretary of the Interior is directed to 
issue regulations allocating imports of crude oil on a fair 
and equitable basis among persons having refinery capacity 
in these Districts in relation to refinery inputs during an 
appropriate period or periods selected by the Secretary. 
The Procalamation further provides for the gradual re- 
duction of allocations on the basis of imports of crude oil 
under the Voluntary Oil Import Program (the program 
that preceded the Mandatory Oil Import Program). Im- 
ports of crude oil in excess of quotas fixed under the Man- 
datory Oil Import Program are prohibited and, with cer- 
tain exceptions not relevant here, no crude oil may be im- 
ported into the United States without a license issued by the 
Secretary of the Interior. 


6. Oil Import Regulation 1 issued by the Secretary of the 
Interior purports to be an exercise of the power delegated 
to the Secretary by Presidential Proclamation 3279 and to 
have been promulgated in conformity with that Proclama- 
tion. The defendants have been and are now engaged in 
administering and enforcing the provisions of Oil Import 
Regulation 1, and have refused and continue to refuse to 
issue licenses except in conformity with the provisions of 


said Regulation. 


7. The following are provisions of Oil Import Regula- 
tion 1 that are now in force and effect: 


(a) Section 4(a) provides that in order to be eligi- 
ble for an allocation to import crude oil into Districts 
LIV for the allocation period January 1-June 30, 1964, 
a person must have refinery capacity in respective 
Districts and have had refinery inputs in these Dis- 
tricts for the year ended September 30, 1963, (32A 
C.F.R. Supp. 112). 
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(b) Section 10(b) provides that an eligible appli- 
cant shall be entitled to receive an allocation based on 
a sliding scale percentage of refinery inputs for the 
year ended September 30, 1963. (32A C.F.R. Supp. 
114). 


(c) Section 10(c) provides that if an applicant’s 
allocation under Section 10(b) would be less than 63% 
of its allocation under the last year of the Voluntary 
Oil Import Program, the applicant shall, nevertheless, 
receive an allocation equal to 63% of its allocation 
under the Voluntary Oil Import Program (32A C.F.R. 
Supp. 114). 


(d) Section 21(a) and (b) establish an Oil Import 
Appeals Board which, among other things, is empow- 
ered ‘‘to grant allocations of crude oil and unfinished 
oils in special circumstances to persons with import- 
ing histories who do not qualify for allocations under 
this regulation.’’ (32A C.F.R. Supp. 119). 


(e) Section 22(j) provides that ‘‘the words ‘impor- 
tation’, ‘importing’, ‘import’, ‘imports’ and ‘imported’ 
include both entry for consumption and withdrawal 
from warehouse for consumption.’’ (324A C.F.R. Supp. 
120). 


(f) Section 4(h) provides that where one or more 
corporations are under common control, the control- 
ling corporation and any subsidiary or affiliate owned 
or controlled will be considered as one party, and allo- 
cations will be made to the controlling person on behalf 
of itself and its controlled subsidiary or affiliate, (32A 
C.F.R. Supp. 113). 


8. Plaintiff has no refinery capacity in Districts I-IV, 
nor did it have refinery inputs in these Districts for the 
year ended September 30, 1963, and is for this reason in- 
eligible for a quota to import crude oil under the system 
of allocations provided for in Section 10(b) and 10(c) of 
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Oi Import Regulation 1, Plaintiff, nevertheless, petitioned 
the Oil Import Appeals Board for an allocation under Sec- 
tion 21(b)(2) of the Regulation to import 2,607 B/D (bar- 
rels per day) of crude oil into Districts I-IV for the alloca- 
tion period January 1-June 30, 1964. The requested allo- 
cation amounted to 65% of plaintiff’s crude oil that was 
imported into these Districts during the last year of the 
Voluntary Oil Import Program. Subsequent to the time 
that plaintiff filed its petition with the Oil Import Appeals 
Board, Oil Import Regulation 1 was amended, effective for 
the allocation period January 1-June 30, 1964, by reducing 
allocations computed under Section 10(c) from 65% to 
63% of the applicant’s last quota under the Voluntary Oil 
Import Program. As a result of this amendment, plain- 
tiff now claims the right to import only 2,527 B/D of 
ernude oil. 


9. The Oil Import Appeals Board arbitrarily and capri- 
ciously denied plaintiff’s petition on the merits, without 
affording plaintiff an opportunity to be heard, although 
plaintiff requested a hearing (a copy of the Oil Import 
Appeals Board’s decision is attached hereto marked Ex- 
hibit “<A’’). The decision of the Oil Import Appeals 
Board is final and plaintiff has no right of administrative 
appeal therefrom. Plaintiff has, accordingly, exhausted 
its administrative remedies. As a result of defendants’ 
illegal actions, plaintiff’s constitutional rights of due proc- 
ess have been abridged. Plaintiff has suffered and will 
continue to suffer irreparable injury and has no adequate 
remedy at law. 


10. Plaintiff, through its subsidiary, Pancoastal de Vene- 
zuela, C.A., is engaged in the production and marketing of 
crude oil from concessions located in eastern Venezuela. 
At all times relevant to this proceeding, such concessions 
were jointly owned with Venezuelan Atlantic Refining 
Company, a subsidiary of The Atlantic Refining Company 
(hereinafter called ‘‘Varco’’). Operations were conducted 
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on the joint interest concessions pursuant to the terms of 
a Drilling Agreement between Plaintiff’s predecessor, 
Pantepec Oil Company of Venezuela, C.A. and The Atlan- 
tic Refining Company (hereinafter called ‘‘Atlantic’’), 
dated February 25, 1944 (a copy of which is attached 
hereto marked Exhibit ‘‘B’’). Varco operated the con- 
cessions for the joint account of plaintiff and itself, with 
each party bearing one-half of all drilling, development 
and other concession costs, and sharing production equally. 
Plaintiff’s stated objective in entering into the Drilling 
Agreement is as follows: 


“<Tt is understood and agreed that the purpose and 
objective of [plaintiff] in entering into this agreement 
* * © is primarily to develop the oil reserves of the 
Concessions and to move such oil to market at as early 
date as possible, and to assure the continuance of the 
marketing of such oil to the extent of the potential 
productive capacity of the Concessions, in all cases 
subject to good oil field practice.”” 


11. Plaintiff has the absolute right to take its share of 
crude oil in kind. At all times during which plaintiff is 
not taking its share of crude oil in kind, Varco is contrac- 
tually obligated to purchase plaintiff’s share of the joint 
interest production as follows: 


“Por all oil purchased by [Varco] from [plaintiff], 
[Varco] shall pay [plaintiff] or its designee a price 
representing the value of the oil in the world markets, 
less reasonable transportation, storage, handling and 
other charges back to the lease tanks. The specific 

rice or the method of arriving at the specific price, 
or any given period shall be agreed upon in advance 
by the parties.’’ 


12. Pursuant to the terms of the Drilling Agreement 
dated February 25, 1944 (Exhibit ‘‘B’’ hereto), Varco, 
starting in 1948 and continuing through the allocation pe- 
riod ended June 30, 1963, purchased large quantities of 
plaintiff’s joint interest production. On information and 
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belief, all or substantially all of the crude oil purchased 
from plaintiff was consigned to Atlantic’s Philadelphia, 
Pennsylvania refinery. During the years 1954-1956 (which 
formed the basis for quotas under the Voluntary Oil Im- 
port Program), shipments of plaintiff’s crude oil to Atlan- 
tic’s Philadelphia refinery averaged 4,457 B/D. Defend- 
ants have erroneously and improperly credited these ship- 
ments to Atlantic and treated them as imports by Atlantic. 


13. Atlantie’s erade oil allocation under Oil Import Reg- 
ulation 1 for the allocation period January 1-June 30, 1964, 
as @etermined under Section 10(c) of the Regulation, 
amounts to 31,626 B/D, or the equivalent of 63% of Atlan- 
tie’s last quota under the Voluntary Oil Import Program. 
The ernde oil that Varco purchased from plaintiff entered 
into and formed a part of Atlantic’s quota under the Volun- 
tary Oil Import Program. On information and belief, Atlan- 
tie’s allocation for the current allocation period would not 
exceed 15,904 B/D on the basis of its refinery inputs caleu- 


lated under Section 10(b) of the Regulation. As a result 
of defendant’s erroneous actions, Atlantic has received an 
allocation to import 2,527 B/D of crude oil that rightfully 
belongs to plaintiff. 


14. Prior to November 19, 1955, the price that Varco 
paid plaintiff for its share of the joint interest production 
was geared to the posted price of comparable Texas crude 
oil, less the United States import duty, and other costs of 
entering the United States which plaintiff absorbed. Com- 
mencing in November, 1955, Varco initiated a series of 
sharp reductions in the price paid for plaintiff’s crude oil. 
The distressed prices offered for plaintiff’s crude oil rep- 
resented substantial discounts from Venezuelan port prices 
and far below the United States Gulf Coast prices for do- 
mestic crude oil of similar grade and gravity. 


15. The market for plaintiff’s crude oil always has been 
and still is the United States Atlantic seaboard. As long 
as plaintiff was receiving the equivalent of United States 
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Gulf Coast prices for its oil, there was no monetary dis- 
advantage to plaintiff in allowing its oil to enter the United 
States under Atlantic’s quota. Plaintiff at all times re- 
tained the right to take its share of joint interest produc- 
tion in kind and import it for its own account. The first 
oil sales to Varco occurred some nine years before import 
restrictions were imposed. Plaintiff could not have fore- 
seen that its marketing arrangement with Varco would 
have any bearing on the value of its oil. The subject never 
assumed any real importance until voluntary import con- 
trols were imposed in mid-1957. The price spread between 
comparable domestic and Venezuelan crude oil without an 
import license is approximately $1.00 per barrel, due in 
large measure to the artificial trade barriers imposed upon 
the importation of foreign crude oil under the Mandatory 
Oil Import Program. Prior to the time that Varco initi- 
ated price reductions, commencing in November 1955, plain- 
tiff was a profitable independent oil producer. Since that 
time, production has been maintained at a high level, but 
earnings have declined to the point where plaintiff is incur- 
ring substantial operating losses. During the same period, 
the quoted price of plaintiff’s securities on the American 
Stock Exchange has followed a similar downward pattern 
causing its stockholders to suffer large losses. Plaintiff 
and its stockholders have and will continue to suffer irrep- 
arable financial harm unless and until plaintiff is allowed 
to import its own foreign crude oil into the profitable 
United States markets. 


16. Effective July 1, 1963, Varco completed a sale of its 
interest in part of the jointly owned concessions to Talon 
Petroleum, C.A., and on August 1, 1963 sold all of its re- 
maining interests under the Drilling Agreement dated Feb- 
ruary 25, 1944 (Exhibit ‘‘B’’ hereto) to a subsidiary of 
Texaco, Inc. Varco has thus terminated and abandoned 
its entire interest in the very producing oil properties that 
are partially responsible for Atlantic’s present “Shistor- 
ical’’ allocation. Atlantic presumably intends to use that 
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part of the joint interest allocation that rightfully belongs 
to plaintiff to import other foreign oil to the detriment of 
plaintiff and its stockholders. 


17. Section 21(b)(2) of Oil Import Regulation 1 (the 
section under which plaintiff claims) authorizes the Oil 
Import Appeals Board to grant relief ‘‘in special circum- 
stances’? to persons with ‘“‘importing histories’? who do 
not possess refinery capacity or who are otherwise in- 
eligible for quota under the system of allocations provided 
for in Presidential Proclamation 3279. The Appeals 
Board’s denial of plaintiff’s petition was allegedly based 
upon plaintiff’s failure to demonstrate that it had an ‘‘im- 
porting history’? for which relief could be granted. The 
Appeals Board’s decision is based primarily upon Section 
22(j) of Oil Import Regulation 1 which arbitrarily and 
unreasonably defines the words ‘‘importation’’, ‘‘import- 
ing”, “‘import”, ‘imports’? and ‘‘imported”’ to include 
“an entry for consumption” or ‘‘withdrawal from ware- 
house for consumption’’. Section 22(j) of the Regulation, 
as interpreted and applied by defendants, contrary to the 
Presidential Proclamation 3279, creates an irrebutable 
presumption that the importer of record or other consignee 
who ‘‘enters’’ foreign crude oil for custom duty purposes 
is the “‘importer’’ of such oil, and that consignee alone is 
the person entitled to the ‘‘importing history”’ specified in 
Section 21(b)(2) of the Regulation. In refusing plaintiff 
a hearing, defendants have denied plaintiff an opportunity 
to prove that it initiated the importation of the crude oil, 
absorbed the United States custom duties and other costs 
of entering the United States and other ‘‘special circum- 
stances”? tending to show that it was in a constitutional 
sense the real importer of the crude oil. In short, defend- 
ants have allowed the form of the transaction to override 
substance in refusing to consider any evidence whatsoever 
that might establish that some person other than the con- 
signee could conceivably be the ‘‘importer”’ of the crude 
oil. 
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18. A license to import crude oil is a valuable property 
right that deserves the protection of the Courts. As a re- 
sult of the arbitrary and illegal actions of defendants, 
plaintiff has been prevented from importing the crude oil 
that it has available, and has been forced to sell its produc- 
tion to other parties at distressed Venezuelan prices. For 
the reasons stated in this Complaint, plaintiff is being ir- 
reparably damaged, and such damage will continue until 
the actions of defendants have been declared null and void 
and set aside. 


Wuererorg, plaintiff prays that this Honorable Court: 


(1) Declare, adjudge and hold that plaintiff is entitled 
to an allocation to import 2,527 B/D of crude oil, or such 
other quantity as this Court deems just and proper, and 
order defendants to issue plaintiff a license therefor, and 
if the interests of justice requires, remand the case to the 
Oil Import Appeals Board for further proceedings not in- 
consistent with the determination of this Court; and 


(2) Grant such other and further relief as may be ap- 
propriate. 


Joun E. Borce, Jr. 
Sours Trmasteg, ITI 
1100 Fleming Building 
800 17th Street, N.W. 
Washington 6, D.C. 
Attorneys for Plaintiff 


Of Counsel: 


Reasoner, Davis & Vrxson 
1100 Fleming Building 
800 17th Street, N.W. 
Washington 6, D. C. 
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EXHIBIT “A” 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OIL IMPORT APPEALS BOARD 
WASHINGTON 25, D. C. 


Drcisiox ox Pstrtion or PaxcoasTaL PerroLeUM COMPANY, 
C.A. (J-S), Hamilton, Bermuda 


Pancoastal Petroleum Company, C.A. (successor to Pan- 
tepee Oil Company of Venezuela, C.A.), formerly a Vene- 
zuela corporation and recently reorganized as & Bermuda 
corporation, filed a petition requesting the grant of an allo- 
cation to import 2,607 b/d of crude oil into Districts I-IV 
for the allocation period beginning January 1, 1964. 


The petition, which requested 2 hearing, was filed late. 
In this regard, we have determined that the petition does 
not show the delay to have been caused by ‘extraordinary 


cireumstances.”? (See Section 4(d) of the Board’s Rules 
and Procedures.) However, from our review of the peti- 
tion and all data submitted, we also determined that the 
petition clearly does not establish any right to relief, and 
the merit of the petition has been decided and disposed of 
on that basis. 


Petitioner has no refinery capacity in Districts J-IV (or 
elsewhere) and is therefore ineligible for the grant of a 
crude oil allocation pursuant to the system of allocating 
ernde oil provided in Oil Import Regulation 1 (Revision 3), 
as amended. 


The basis for this petition is that the Oil Import Appeals 
Board is, authorized, pursuant to Section 21(b)(2) of the 
Oil Import Regulation, to grant allocations of crude oil and 
unfinished oils in special circumstances to persons with im- 
porting histories who are ineligible under the regulation, 
and petizioner contends that it is such a person. 
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In support of petitioner’s position that it has an import- 
ing history, it set forth in detail its contractual relationship 
with Venezuelan Atlantic Refining Company (Varco) (pur- 
suant to a basic agreement dated February 25, 1944, be- 
tween petitioner’s predecessor company, Pantepec Oil 
Company of Venezuela, C.A., and Varco’s parent company, 
Atlantic Refining Company). This agreement was recently 
terminated. In brief, under this agreement, Varco became 
a 50% owner with the petitioner in Venezuelan oil conces- 
sions and also agreed to purchase petitioner’s 50% share 
of the oil. (Petitioner reserved the right to receive its 
share of the oil in kind, but never exercised the right.) 
Title to all the oil acquired by Varco from petitioner passed 
to Varco in the Venezuelan oil fields, and payment for the 
oil was made by Varco pursuant to several purchase agree- 
ments between the parties, contemplated by the basic con- 
tract.’ 


Petitioner urged that the oil purchased by Varco from 
petitioner and imported by Varco’s parent company into 


the United States during the period 1954-1956 formed the 
basis for a part of the parent’s historical import quota now 
enjoyed under the Mandatory Oil Import Program; that 
such purchased oil was in fact imported for ‘‘the account 
of”? petitioner; and that petitioner thereby has an import- 
ing history and is entitled to an import allocation to the 
extent of such imports. On the other hand, no record evi- 
dence was submitted to show any imports of crude oil for 
the account of petitioner, nor any other real evidence of 
any kind to support petitioner’s contention. 


In these circumstances, it is our view that the argument 
raised here is squarely answered by the Board’s decision 
dated September 12, 1961, on the petitions (F-3), (F-4) of 
Superior Oil Company. In that decision the Board con- 


1A dispute over the price of the oil was recently arbitrated and an award 
made June 11, 1963, to Vareo and affirmed by the Supreme Court of New 
York, July 26, 1963. Potitioner has stated an intent to appeal the award. 
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cluded that sales of Venezuelan oil in Venezuela to United 
States refiners who in fact imported the oil into the United 
States do not constitute an ‘‘importing history,”’ within 
the meaning of the Oil Import Regulation which has always 
contained the following definition: 

“The words ‘importation’, ‘importing’, ‘import’, 
‘imports’, and ‘imported’ include both entry for con- 
sumption and withdrawal from warehouse for con- 
sumption.”’ 

(See Section 22(j) of the Oil Import Regulation.) 


As stated in Superior, it is clear that the importing his- 
tory contemplated by the regulation is that of a person by 
or for whose account a domestic entry or withdrawal of 
crude oil was actually made. In the present petition, as in 
Superior, the argument is not tenable that, apart from the 
definition in the regulation, the completion of a sale of oil 
in Venezuela can in any way be equated with the domestic 
import of such oil. 


Accordingly, it is the decision of the Board that the peti- 
tion of Pancoastal Petroleam Company, C.A., is denied. 


JOHN PBINCE 
Member 


Pavt H. Rmey 
Member 


Hewey C. Rosin 
Chairman 


Dated: Sep. 13, 1963 
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EXHIBIT “‘B”’ 


AGREEMENT BeTWEEN Panterec Or Company or VENE- 
ZUELA, C.A. AND THE ATLANTIC REFINING CoMPANY 


Dated February 25, 1944 
(With amendments to September 3, 1945) 


Tus AGREEMENT, made and entered into this 25th day of 
February, 1944, between Pantepec Om Company or VENE- 
zuELA, C.A., a Venezuelan corporation, acting herein by and 
through Warran W. Smith, its President, herein referred 
to as Pantepec, and THe Ariantic Rerrsrxc Company, 8 
Pennsylvania corporation, acting herein by and through 
James J. Quoyeser, of Caracas, Venezuela, its representa- 
tive, herein referred to as Atlantic, both of said represen- 
tatives being thereuonto duly authorized by resolution of 
the Board of Directors of their respective Companies, 


WiITNESSETH: 


AxTICcLE 1. Pantepec in its opinion owns good and valid 
title under Venezuelan law to the petroleum concessions 
enumerated in Schedule A hereto annexed and made a part 
hereof (said concessions to be hereinafter referred to as 
the Concessions). Pantepec represents that all of the Con- 
cessions are free of any charge, lien, claim or encumbrance 
except the royalty obligations specified in said Schedule A, 
and agrees that all Venezuelan taxes accrued prior to Jan- 
uary 1, 1944, shall be duly discharged by Pantepec. Pan- 
tepec will also pay all conversion taxes or other charges 
relating to conversion of the Concessions to the existing 
law. 


Pantepec has or will have immediately caused to be de- 
livered in Caracas, to a representative designated by At- 
lantic, all title deeds available to Pantepec relating to these 
Concessions; and Atlantic will, prior to February 25, 1944, 
notify Pantepec whether such titles are acceptable or not. 
If such titles because of substantial defects are not accept- 
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able to Atlantic, this agreement shall be null and void. If 
such titles are acceptable to Atlantic, this agreement shall 
be binding upon the parties and the validity of such titles 
shall not at any time be questioned. It is distinctly under- 
stood that Panetepec makes no warranty of title to any of 
the Concessions. 


Axricts 2. Atlantic agrees at its own expense to com- 
plete a drilling program consisting of a total of eight (8) 
exploratory wells on the Concessions during a period end- 
ing not later than March 31, 1947, and to pay all Vene- 
zuelan taxes (other than conversion taxes referred to in 
Article 1 hereof) relating to the Concessions accruing from 
January 1, 1944, until the completion of the drilling pro- 
gram. 


Anricuz 3. Pantepec agrees that Atlantic shall have the 
right at its election at any time during a period of thirty 
(30) days after Atlantic certifies in writing to Pantepec 


of the due completion of the drilling program of eight (8) 
exploratory wells, to acquire a fifty per cent (50%) inter- 
est in the Concessions and all improvements thereon by 
the payment of Four Million Dollars ($4,000,000.00) to 
Pantepec, * ° °. 


Agriciz 9. If Atlantic shall exercise any option here- 
under and acquire an interest in any of the Concessions, 
Atlantic shall be the operator of such Concessions and a 
Committee for the supervision of the operations to be 
known as the Supervisory Committee shall be created in 
‘Venezuela consisting of one representative each from At- 
lantic and Pantepec, who shall be practical and experienced 
operating men. ° ° ° 


It is understood and agreed that the purpose and ob- 
jective of Pantepec in entering into this agreement whereby 
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Atlantic may acquire an interest in any of the Concessions 
of Pantepec, is primarily to develop the oil reserves of the 
Concessions and to move such oil to market at as early 
a date as possible, and to assure the continuance of the 
marketing of such oil to the extent of the potential produc- 
tive capacity of the Concessions, in all cases subject to good 
oil field practice. Atlantic undertakes at all times to use 
its best efforts to achieve said purpose and objective. It 
is understood that Atlantie’s obligation to market crude oil 
shall be construed in the light of quantity and quality of 
crude oil production developed as well as the current and 
prospective conditions of the petroleum markets. 


Arricte 10. If Atlantic acquires an interest in any of the 
Concessions, Atlantic shall, after a reasonable time for the 
construction of pipe line facilities shall have elapsed, pur- 
chase from Pantepec the latter’s share of oil produced 
from such concessions during a period of two (2) years 
after develoment of marketable production, and thereafter 
unless and until Pantepec shall elect to receive its share 
of oil in kind from all or any of such concessions, in which 
case Pantepec shall give Atlantic at least three (3) months’ 
notice of such election. * ° ° 


Arricie 11. At all times other than those periods during 
which Pantepec is taking its share of oil in kind, Pantepec’s 
share of the oil from the concessions jointly operated shall 
vest in Atlantic as produced and saved, that is as the oil 
enters the tank from the well. For all oil purchased by 
Atlantic from Pantepec, Atlantic shall pay Pantepec or its 
designee a price representing the value of the oil in world 
markets, less reasonable transportation, storage, handling 
and other charges back to the lease tanks. The specific 
price, or the method of arriving at a specific price, for any 
given period shall be agreed upon in advance by the parties. 
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Axricus 14. If and as long as Atlantic is the operator of 
any of the Concessions for joint account, the procedure for 
accounting in connection with the joint operations shall be 
governed by an accounting manual to be prepared and 
agreed upon by the parties within three (3) months after 
the commencement of operations for joint account. 


The operator shall pay and discharge all costs and ex- 
penses incurred, including taxes and royalties, and shall 
charge Pantepec with its proportionate share thereof. * * ° 


s e e e e ° es e ° e 


Agnictz 18. This Agreement shall be governed by the 
law of Venezuela. In case of any disagreement or contro- 
versy between the parties hereto with respect to any of the 
terms, conditions or provisions contained in this agree- 
ment or the fulfillment thereof, the parties hereto shall 
endeavor to adjust the same, and if unable to do so, shall 
submit the same to arbitration. Such arbitration shall be 
held in New York City under and pursuant to the laws of 
the State of New York, but all questions of law arising in 
such arbitration and involving the interpretation or appli- 
cation of this agreement shall be decided according to the 
law of Venezuela. 


The parties hereto agree to abide by such decision as 
the arbitrators may render, and authorize and empower 
the arbitrators to assess and award damages, and bind 
themselves respectively to abide by such assessment and 
award as the arbitrators may render and agree that a 
judgment of the Supreme Court for the County of New 
York be rendered upon any award made pursuant to any 
submission hereunder. 
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In Wirness Wuereor, the parties hereto have caused 
this instrument to be executed in quadruplicate originals as 
of the day and year first above written. 


Panterec Om Company or VENEZUELA, C. A. 
By (signed) W. W. Suira 


Witness: 


(signed) Juuio pe Las Casas 
(signed) J. Garcia N. 


Tue Atiantic Rerinixc ComPpaxy 


By (signed) Jas J. QuoYESER 
Witness: 


(signed) C. H. Forp 
(signed) Ricuarp C. Harris 


Filed Oct. 23, 1964 
Supplemental Complaint 


1. Plaintiff, on or about January 31, 1964, filed its 
complaint in this action to review a decision of the Oil Im- 
port Appeals Board, Department of the Interior, denying 
plaintiff a license to import 2,527 B/D of Crude oil into 
Districts I-IV for the allocation period January 1-June 30, 
1964. 


2. After the original complaint was filed the Secretary 
of the Interior issued Oil Import Regulation 1 (Revision 4) 
Amendment 2 establishing the level of imports of crude oil 
into Districts I-IV for the allocation period July 1-Decem- 
ber 31, 1964 under Section 10(c) of said regulation at 61% 
of the importer’s last allocation under the Voluntary Oil 
Import Program. 

3. Plaintiff claims the right to import 2,447 B/D of crude 
oil into Districts I-IV for the allocation period July 1- 
December 31, 1964, pursuant to Section 21(b)(2) of Oi 
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Import Regulation 1 (Revision 4) Amendment 2. The 
requested allocation amounts to 61% of plaintiff’s crude 
oil that was imported into these Districts during the last 
year of the Voluntary Oil Import Program. 


Wauenerore, plaintiff prays that it have the same relief 
against defendants for the allocation period July 1-Decem- 
ber 31, 1964, as it would have had if the facts hereinabove 
stated by way of supplemental complaint had been alleged 
and stated in plaintiff’s original complaint, that this Court 
declare, adjudge and hold that plaintiff is entitled to an 
allocation to import 2,447 B/D of crude oil, or such quantity 
as this Court deems just and proper, and order defendants 
to issue plaintiff a license therefor, and grant such other 
and farther relief as may be appropriate. 


Joun E. Borce, Js. 
John E. Boice, Jr. 
Attorney for Plaintiff 


Filed: April 6, 1964 
Defendants’ Answer 
Fisr Derense 
This is an unconsented suit against the United States 
over which this Court has no jurisdiction. 
Secoxp Dzrenxse 


The complaint fails to state a claim upon which relief 
can be granted. 


Tump DeErensz 


In response to the numbered paragraphs of the com- 
plaint defendants admit, deny, and allege as follows: 


1. The allegations of Paragraph 1 of the complaint are 
denied. 
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2. The allegations of Paragraph 2 of the complaint are 
denied for lack of knowledge or information sufficient to 
form a belief, except that the allegations of the first sen- 
tence are admitted and the allegations of the second sen- 
tence are denied. 


3. The allegations of Paragraph 3 of the complaint are 
admitted. 


4. The allegations of Paragraph 4 of the complaint are 
denied. 


5. No answer is required to the paraphrasing of the stat- 
ute and proclamation set forth in Paragraph 5 of the com- 
plaint, but if an answer is required the allegations thereof 
are denied. Section 2 of the Act of July 1, 1954, 68 Stat. 
360, as amended, 19 U.S.C. 1352a (1958 Ed.), Section 232 
of the Trade Expansion Act of 1962, 76 Stat. 877, 19 U.S.C. 
1862 (Supp. IV, 1963) and Presidential Proclamation 3279 
(3 C.F.R. Supp. 1959, p. 23), as amended, speak for them- 
selves and the Court is respectfully referred to the pro- 
visions thereof. 


6. The allegations of Paragraph 6 of the complaint are 
denied. Defendants allege that allocations for the im- 
port of crude oil into the United States are not granted 
except in accordance with Oil Import Regulation 1 (Re- 
vision 4) as amended by amendment 1 (28 F.R. 14318, 29 
F-.R. 3200) ; and that during the period in which plaintiff’s 
petition was filed with and considered and decided by the 
Oil Import Appeals Board, Oil Import Regulation 1 (Re- 
vision 3) as amended by amendment 1, 2 and 3 (27 FR. 
12442; 28 F.R. 2677, 4953, 6353) was in force. Farther 
answering defendants allege that the issuance, revision 
and amendment of Oil Import Regulation 1 by the Secre- 
tary of the Interior constitute a lawful and proper exer- 
cise of authority conferred upon the Secretary of the In- 
terior by Proclamation 3279, as amended. 

7. No answer is required to plaintiff’s paraphrasing in 
Paragraph 7 of the complaint of Oil Import Regulation No. 
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1 (Revision 4) as amended by amendment 1 (28 FR. 
1431S, 29 FR. 3200). Said regulations speak for them- 
selves, and the Court is respectfully referred to the provi- 
sions theredf. 


& Defendants deny the allegations of Paragraph 8 of 
the complaint, except that they admit the first, second, 
fourth and fifth sentences thereof. 


9. Defendants deny the allegations of Paragraph 9 of the 
complaint, except that they admit that plaintiff’s petition 
for an oil import allocation was considered on the merits 
by the Oil Import Appeals Board without oral argument, 
that said decision is final; and that the copy of the Oil 
Import Appeals Board decision attached to the complaint 
is a true and correct copy. Further answering, defendants 
allege that the Oil Import Appeals Board was not required 
to grant plaintiff a hearing on its petition for an alloca- 
tion to import crude oil into the United States. 

10. Defendants deny the allegations of Paragraph 10 
of the complaint, except that they admit that plaintiff’s 
subsidiary, Pancoastal de Venezuela, C.A., had a joint in- 
terest with the Venezuelan Atlantic Refining Company, @ 
subsidiary of the Atlantic Refining Company (hereinafter 
called VARCO) in certain oil concessions located in East- 
ern Venezuela. Further answering, the third sentence of 
Paragraph 10 of the complaint is admitted. The Drilling 
Agreement attached to the complaint as Exhibit B speaks 
for itself and the Court is respectfully referred to the 
provisions thereof. 

11 Paragraph 11 of the complaint sets forth a conclu- 
sion of law as to which no answer is required. Plaintiff’s 
rights under its contract with VARCO are set forth in Ex- 
hibit B to the complaint, to the provisions of which the 
Court is referred. If an answer is required to this allega- 
tion defendant admits that under the terms of the Drilling 
Agreement plaintiff had the right to take its share of 
crude oil in kind. 
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12. The allegations of Paragraph 12 of the complaint 
are denied, except that defendants admit the first sen- 
tence and deny the second sentence for lack of knowledge 
or information sufficient to form a belief. Defendants 
further allege that VARCO, starting in 1948 and continu- 
ing through the allocation period ended June 30, 1963, 
purchased all of plaintiff’s share of the crude oil produced 
under the Drilling Agreement, because plaintiff never ex- 
ercised its option to take the oil in kind. 

13. Defendants deny the allegations of Paragraph 13 
of the complaint, except that they admit the first and third 
sentences, and deny for lack of knowledge or information 
sufficient to form a belief the allegations of the second 
sentence. 

14. Defendants deny for lack of knowledge or informa- 
tion sufficient to form a belief the allegations of Paragraph 
14 of the complaint. 


15. Defendants deny for lack of knowledge or informa- 


tion sufficient to form a belief the allegations of Para- 
graph 15 of the complaint, except that they admit the 
allegations of the third sentence thereof. 


16. Defendants deny for lack of knowledge or informa- 
tion sufficient to form a belief the allegations of Paragraph 
16 of the complaint. 


17. The allegations of Paragraph 17 of the complaint 
state conclusions of law as to which no answer is required, 
but if an answer is required, they are denied. Defendants 
allege that the provisions of Section 21(b)(2) of Oil Im- 
port Regulation 1, as amended, speak for themselves and 
the Court is respectfully referred to the provisions thereof. 


18. The first sentence of the allegations in Paragraph 18 
of the complaint states a conclusion of law as to which 
no answer is required, but if an answer is required the 
allegation is denied. The remaining allegations of Para- 
graph 18 are denied. 
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19. All allegations of the complaint not hereinabove spe- 
cifically answered are denied. 


Wherefore defendants pray that plaintiff take nothing 
by its complaint, and that judgment be entered for the 
defendants, with costs to the plaintiff. 


John W. Douglas 
Assistant Attorney General 


Harland F. Leathers 


Howard E. Shapiro 


Attorneys, 
Department of Justice 
Washington, D. C. 


Filed July 1, 1964 
Motion for Summary Judgment 


Comes Now the plaintiff, by and through its attorney, 
John E. Boice, Jr., and moves this Honorable Court for 
summary judgment in this cause for the reason that there 
exists no genuine issue of material fact and plaintiff is en- 
titled to judgment as a matter of law. 


Defendants’ attorney has stipulated that the Department 
of Justice will file in this Court a certified record of the 
proceedings conducted by the Oil Import Appeals Board. 


Joux E. Botce, Jz. 
John E. Boice, Jr. 


Attorney for Plaintiff 
1100 Fleming Building 
Washington, D.C. 20006 
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Filed July 27, 1964 


Defendants’ Opposition to Plaintiff's Motion for Summary 
Judgment and Cross Motion for Summary Judgment 


Defendants by their attorneys oppose plaintiff’s motion 
for summary judgment on the ground that, although there 
is no genuine issue of material fact, plaintiff is not en- 
titled to judgment as a matter of law. Rather, summary 
judgment should be entered on behalf of the defendants, 
and defendants therefore respectfully move the court for an 
order granting summary judgment to them. In support of 
their opposition and cross motion for summary judgment, 
defendants respectfully refer the court to the pleadings and 
exhibits previously filed in this action, to the certified rec- 
ord of the administrative proceedings attached hereto 
pursuant to stipulation with plaintiff’s counsel, and to de- 
fendants’ memorandum in opposition to plaintiff’s motion 
for summary judgment and in support of their cross motion 
for summary judgment attached hereto and made a part 
hereof. 


John W. Douglas 
Assistant Attorney General 


Harland F. Leathers 
Howard E. Shapiro 


Peter B. Edelman 
Attorneys, 
Department of Justice 
Washington, D.C. 
Attorneys for Defendants 
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Exhibit No. 1 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OIL DEPORT ADMINISTRATION 
WASHINGTON 25, D. C. 


PRESIDENTIAL Procuamation 3279 or Marcx 10, 1959, 
as AMENDED 


Proclamation 3279, March 10, 1959 (24 F.R. 1781), as 
amended by Proclamation 3290, April 30, 1959 (24 F.R. 
3527), Proclamation 3328, December 10, 1959 (24 FR. 
10133), Proclamation 3386, December 24, 1960 (25 F-.R. 
13945), Proclamation 3389, January 17, 1961 (26 FR. 507, 
$11) E.O. 11051, September 27, 1962 (27 F.R. 96883), and 
Proclamation 3531, April 19, 1963 (28 F.R. 4077) provides: 


See. 1 (a) In Districts I-IV, District V, and in Puerto 
Rico, on and after March 11, 1959, no crude oil or unfinished 
oils may be entered for consumption or withdrawn from 
warehouse for consumption, and on and after April 1, 
1959, no finished products may be entered for consumption 
or withd#awn from warehouse for consumption except (1) 
by or for the account of a person to whom a license has 
been issued by the Secretary of the Interior pursuant 
to an allocation made to such person by the Secre- 
tary in ‘accordance with regulations issued by the Sec- 
retary, and such entries and withdrawals may be made 
only in accordance with the terms of such license, or (2) 
as authorized by the Secretary pursuant to paragraph (b) 
of this section, or (3) as to finished products, by or for 
the account of a department, establishment, or agency of 
the United States, which shall not be required to have such 
a license but which shall be subject to the provisions of 
paragraph (c) of this section, or (4) crude oil, unfinished 
oils, or finished products which are transported into the 
United States by pipeline, rail, or other means of over- 
land transportation from the country where they were 
produced, which country, in the case of unfinished oils or 


29 


finished products, is also the country of production of the 
erude oil from which they were processed or manufactured. 


Sec. 3 (a) The Secretary of the Interior is hereby au- 
thorized to issue regulations for the purpose of implement- 
ing this proclamation. Such regulations shall be consistent 
with the levels established in this proclamation for imports 
of crude oil, unfinished oils, and finished products into Dis- 
tricts I-IV, into District V, and into Puerto Rico, and 
shall provide for a system of allocation of the authorized 
imports of such crude oil, unfinished oils and finished 
products and for the issuance of licenses pursuant to such 
system, with such restrictions upon the transfer of alloca- 
tions and licenses as may be deemed appropriate to further 
the purposes of this proclamation. 


(b) (1) With respect to the allocations of imports of 
crude oil and unfinished oils into Districts I-IV and into 
District V, such regulations shall provide, to the extent 
possible, for a fair and equitable distribution among per- 
sons having refinery capacity in these districts in relation 
to refinery inputs on the basis of a graduated scale (ex- 
cluding inputs of crude oil or unfinished oils imported 
pursuant to clause (4) of paragraph (a) of section 1) dur- 
ing an appropriate period or periods selected by the Secre- 
tary. Provision shall be made in such regulations for the 
gradual reduction of allocations made on the basis of the 
last allocations of imports of crude oil under the Volun- 
tary Oil Import Program, except that provisions shall be 
made for a more rapid reduction of those allocations based 
on allocations under the Voluntary Oil Import Program 
which reflected imports of crude oil in the category now 
covered by clause (4) of paragraph (a) of section 1. 


Sec. 4 (a) The Secretary of the Interior is authorized to 
provide for the establishment and operation of an Appeals 
Board to consider petitions by persons affected by the 
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regulations issued pursuant to section 3 of this proclama- 
tion. The Appeals Board shall be comprised of a repre- 
sentative each from the Departments of the Interior, De- 
fense, and Commerce to be designated respectively by the 
heads of such Departments. 


(b) The Appeals Board may be empowered, within the 
limits of the maximum levels of imports established in sec- 
tion 2 of this proclamation (1) to modify, on the grounds 
of exceptional hardship or error, any allocation made to 
any persons under such regulations; (2) to grant alloca- 
tions of crade oil and unfinished oils in special circum- 
stances to persons with importing histories who do not 
qualify for allocations under such regulations ; (3) to grant 
allocations of finished products on the ground of exceptional 
hardship to persons who do not qualify for allocations 
under such regulations; and (4) to review the revocation or 
suspension of any allocation or license. The Secretary may 
provide that the Board may take such action on petitions 
as it deems appropriate and that the decisions by the 
Appeals Board shall be final. 


Exhibit No. 2 


Cope or FepERAL REGULATIONS 
Trrme 32A—NationaL Derense, APPENDIX 
Cuarrer X—On Import ADMINISTRATION 

DEPARTMENT OF THE INTERIOR 

Ow Iuporr Recutation 1—(Revision 4) 


Sec. 1. Purpose. 

These regulations implement Presidential Proclamation 
3279, ‘‘ Adjusting Imports of Petroleum and Petroleum 
Products into the United States,’’ dated March 10, 1959 
(24 F-R. 1781), as amended, by providing for the discharge 
of the responsibilities imposed upon the Secretary of the 
Interior. 
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Sec. 4. Eligibility for allocations. 


(a) To be eligible for an allocation of imports of crude 
oil and unfinished oils in Districts I-IV or in District V, a 
person must (1) have refinery capacity in the respective 
districts and (2) have had refinery inputs in the respective 
districts for the year ending three months prior to the 
beginning of the allocation period for which the allocation 
is requested. 


Sec. 10. Allocations of crude oil and unfinished oils— 
Districts I-IV. 


(a) The quantity of imports of crude oil and unfinished 
oils determined to be available for allocation in Districts 
LIV for the allocation period January 1, 1964 through 
June 30, 1964, shall be allocated by the Administrator 
among eligible applicants as provided in paragraphs (b) 
and (c) of this section. 

(b) Except as provided in paragraph (c) of this section, 
each eligible applicant shall receive an allocation based on 
refinery inputs for the year ending September 30, 1963, and 
computed according to the following schedule: 


Average B/D Input Percent of Input 


0 — 10,000 
10 — 30,000 
30 — 100,000 
100,000 plus 


(c) (1) Except as provided in subparagraph (2) of this 
paragraph, if an eligible applicant imported crude oil pur- 
suant to an allocation under the Voluntary Oil Import 
Program and if an allocation computed under paragraph 
(b) of this section would be less than 63.0 percent of the 
applicant’s last allocation of imports of crude oil under 
the Voluntary Oil Import Program, the applicant shall, 
nevertheless, receive an allocation under this section equal 
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to 63.0 percent of his last allocation of imports of crude oil 
under the Voluntary Oil Import Program. 


° ‘J e s o e e s e * 
See. 21. Appeals. 


(a) There is hereby established an Oil Import Appeals 
Board, comprised of a representative each from the De- 
partments of the Interior, Defense, and Commerce, desig- 
nated, respectively, by the Secretaries of such Departments. 
The Board shall elect a Chairman from its own member- 
ship. 

(b) The Appeals Board shall consider petitions by per- 
sons affected by this regulation and may, within the limits 
of the maximum levels of imports established in section 2 
of Proclamation 3279, as amended: 


(2) grant allocations of crude oil and unfinished 


oils in special circumstances to persons with importing 
histories who do not qualify for the allocations under 
this regulation ; 


See. 22. Definitions. 
As used in this regulation: 


(j) The words ‘‘importation,”’ “‘importing,’’ ‘‘import,’’ 
“<imports,’’ and ‘‘imported’’ include both entry for con- 
sumption and withdrawal from warehouse for consumption. 


e e e e e s e e e 


Stewart L. UpALu 
Secretary of the Interior 
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Cove or FeperaL REGULATIONS 
Trruz 32A—NationaL Derense, APPENDIX 
Cuaprer X—Om Import ADMINISTRATION 
DEPARTMENT OF THE INTERIOR 
Om Luror Recutation 1—(Revision 4) Amendment 2 


Sec. 10. Allocation of crude oil and unfinished oils— 
Districts I-IV. 


(a) The quantity of imports of crude oil and unfinished 
oils determined to be available for allocation in Districts 
LIV for the allocation period July 1, 1964 through Decem- 
ber 31, 1964, shall be allocated by the Administrator among 
eligible applicants as provided in paragraphs (b) and (c) 
of this section. 


(b) Except as provided in paragraph (c) of this section, 
each eligible applicant shall receive an allocation based on 
refinery inputs for the year ending March 31, 1964, and 
computed according to the following schedule: 


Average B/D Input Percent of Input 


0 — 10,000 

10 — 30,000 
30,000 — 100,000 
100,000 plus 


(e) (1) Except as provided in subparagraph (2) of this 
paragraph, if an eligible applicant imported crude oil pur- 
suant to an allocation under the Voluntary Oil Import 
Program and if an allocation computed under paragraph 
(b) of this section would be less than 61.0 percent of the 
applicants last allocation of imports of crude oil under the 
Voluntary Oil Import Program, the applicant shall, never- 
theless, receive an allocation under this section equal to 
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61.0 percent of his last allocation of imports of crude oil 
under the Voluntary Oil Import Program. 


Stewart L. Upaun 
Secretary of the Interior 
June 24, 1964 


Cove or FeperaL REGULATIONS 
Trriz 32A—NationaL DEFENSE, APPENDIX 
Cxuaprern X—On Inport ADMINISTRATION 
DEPARTMENT OF THE INTERIOR 
Ou. Inrport Recunatriox 1—(Revision 4) Amendment 3 


Sec. 10. Allocation of crude oil and unfinished oils— 
Districts I-IV. 


(a) The quantity of imports of erude oil and unfinished 
oils determined to be available for allocation in Districts 
LIV for the allocation period January 1, 1965 through 
June 30, 1965, shall be allocated by the Administrator 
among eligible applicants as provided in paragraphs (b) 
and (c) of this section. 


(b) Except as provided in paragraph (c) of this section, 
each eligible applicant shall receive an allocation based on 
refinery inputs for the year ending September 30, 1964, 
and computed according to the following schedule: 


Average B/D Input Percent of Input 


100,000 plus 


(c) (1) Except as provided in subparagraph (2) of this 
paragraph, if an eligible applicant imported crude oil pur- 
suant to an allocation under the Voluntary Oil Import Pro- 
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gram and if an allocation computed under paragraph (b) 
of this section would be less than 59.0 percent of the appli- 
cant’s last allocation of imports of crude oil under the 
Voluntary Oil Import Program, the applicant shall, never- 
theless, receive an allocation under this section equal to 
59.0 percent of his last allocation of imports of crude oil 
under the Voluntary Oil Import Program. 


Stewart L. Upati 
Secretary of the Interior 
December 9, 1964 


Exhibit No. 7 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OIL IMPORTS APPEAL BOARD 
WASHINGTON 25, D. C. 


Petrrions oF THE SuPERIOR Om. Company 
(F-3, F-4) 


The Superior Oil Company filed two alternative petitions 
(F-3, F-4), each requesting the grant of an allocation to 
import 21,750 b/d of crude oil into Districts I-IV. 


The petitions were consolidated for hearing, and a hearing 
was held August 8, 1961, before Board Chairman D. Otis 
Beasley. Petitioner filed a brief with the Board August 
22, 1961. 


It appears that petitioner is a crude oil and natural gas 
producer, foreign and domestic, and that it does not oper- 
ate a refinery in the United States. 


In 1956, petitioner obtained an oil concession in Lake 
Maracaibo, Venezuela, and completed a crude oil producing 
well in August 1957. The oil became deliverable in Janu- 
ary 1958 (T. 37, 38). Petitioner’s subsidiary, Superior 
Oil Company of Venezuela, contracted with two domestic 
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independent refiners under which they could call for up 
to 35,000 b/d of crude oil. Petitioner actually sold to the 
independent refiners, f.0.b. Venezuela, some 31,000 barrels 
of oil per day which those companies in turn transported 
to and refined in their respective refineries in the United 
States (T. 20, 21). Similar sales were made to ‘‘other 
minor purchasers.”’ (Brief p. 7.) This arrangement con- 
tinued until the inception of the Mandatory Oil Import 
Program. 


Presently, petitioner’s sales of oil are ‘‘spot sales,’’ 
amounting to some 38,000 b/d of crude oil of which about 
21,000 b/d are imported by others into the United States 
pursuant to import quotas (the approximate amount of the 
requested allocation), and in addition, some 17,000 b/d are 
sold for markets outside the United States (T. 53). 


Petitioner’s stated purpose in requesting an import alloca- 
tion is to be able to sell its oil in the United States to 
refiners (T. 51), instead of f.o.b. Venezuela. 


Petition F-3 


This petition is based upon two main grounds. The first 
basis is styled as an appeal from an action of the Adminis- 
trator, Oil Import Administration, on the ground of 
“error,” in not granting a crude oil allocation to peti- 
tioner. The petition also generally alleges, ‘‘exceptional 
hardship,’’ as a ground for the petition. At the hearing, 
and in petitioner’s brief, it was forcefully urged that the 
Board may grant ernde oil allocations to any person solely 
on the ground of exceptional hardship. 


The Provisions of Proclamation 3279, as amended, and Oil 
Import Regulation 1 (Revision 2), as amended, which are 
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pertinent to the question first raised by this petition, are 
set forth in the footnote.” 


This petition concedes that petitioner does not have a re- 
finery or refinery inputs. Therefore, petitioner clearly is 
ineligible for an allocation under the regulation, and the 
Administrator did not commit an error in so finding. 


In respect of petitioner’s second contention, we find no 
separate authority, from that set forth in the regulations, 
for granting an allocation of crude oil to an ineligible per- 
son on the ground of exceptional hardship. We cannot, as 
petitioner urges, equate the Board’s specific authority to 
“‘modify”’ an allocation granted ‘‘under the regulation’’ to 
an eligible allocation holder, with authority to ‘‘grant’’ an 
allocation to an ineligible person. The Board’s authority to 
grant crude oil allocations to ineligibles, is discussed below 
in connection with the petition (F-4). In view of this find- 


1 Section 3(a) of Proclamation 3279, as amended, authorizes the Seeretary 
of the Interior ‘‘to issue regulations’’ consistent with the maximum levels of 
imports established in the Proclamation, and ‘‘to provide for a system of 
allocation’’ for erude oil. 

Paragraph (b)(1) of this section specifies that 

«¢,., With respect to the allocations of imports of crude oil and unfinished 

oils into Districts I-IV, and into District V, such regulations shall provide, 

to the extent possible, for a fair and equitable distribution among persons 

having refinery capacity in these districts in relation to refinery inputs 

. .. during an appropriate period or periods selected by the Secretary 
” 

Section 4(a) of Amendment 6 to Oil Import Regulation 1 (Revision 2), as 
amended, provides that a person must have ‘‘refinery capacity’’ and have had 
“refinery inputs ... for the year ending three months prior to the beginning 
of the allocation period,’’ in order to be eligible under the regulation for an 
allocation to import crude oil. 

Section 4(b) of the Proclamation authorizes the Secretary of the Interior 
to empower the Appeals Board 


““(1) to modify, on the ground of exceptional hardship or error, aay 
allocation made to any person under such regulations’’ (emphasis sup- 
plied). 


In section 21(b) of the regulation, the Secretary so empowered the Ap- 
peals Board. 
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ing, we need not discuss the merits of the issue of ‘‘excep- 
tional hardship”? raised in this petition. 

(This petition also made a general reference to an import- 
ing history, which is the specific basis for the petition 
(FA), discussed below.) 


Petition F-4 


This petition requests, in the alternative to Petition F-3, 
that petitioner be granted an allocation pursuant to the 
provision in section 21(b)(2) of Oil Import Regulation 1 
(Revision 2), as amended. This provision authorizes the 
Board to 


<<(2) grant allocations of crude oil . . . in special 

circumstances to persons with importing histories who 

do not qualify for allocations under this regulation 
2? 


It will be noted that under this provision of the regulation 


a person’ must be ineligible for an allocation under the 
regulation and must have had a history of importing. 


The basis of this petition is that petitioner’s sales of 
Venezuelan oil, by its subsidiary corporation, in Venezuela, 
to United States refiners who in fact brought the oil into 
the United States to run in their refineries, constitutes an 
importing history for petitioner within the meaning of 
section 21(b) of the Oil Import Regulation. This regula- 
tion, since its inception, has contained the following defini- 
tion: 


“The words ‘‘importation,’’ ‘‘importing,”’ ‘im. 
port,’’ “‘imports,’’ and ‘‘imported,”’ include both entry 
for consumption and withdrawal from warehouse for 
consumption ;’’ (See section 21(j) of the Oil Import 
Regulation, Amendment No. 6). 


It is clear, therefore, that the ‘‘importing history’”’ con- 
templated by this regulation is that of a ‘‘person’’ by or 
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for whose account a domestic entry or withdrawal of crude 
oil was actually made. A most careful reading of the peti- 
tioner’s brief on this point does not persuade us that, 
apart from the definition in the regulation, a Venezuelan 
export of oil by petitioner’s subsidiary is the equivalent of 
a domestic import of such oil. (See section 3(c) of the 
Board’s Rules and Procedures, and compare decision B-1, 
Tropical Gas Company, Inc., and decision D-12, New Eng- 
land Gas and Electrie Association). 


As we have determined that petitioner is ineligible for an 
allocation, and that it does not have an importing history, 
it is the decision of the Board that petitions F-3 and F4 
are denied. 


Chairman 


Evcene P. Fouey 
Member 


Paul H. Riley 
Member 


Dated: Sept. 12, 1961 


Exhibit N 
Filed July 27, 1964 
In the Matter of the Arbitration 
of Controversies between 


PancoastaL PerroLerm CoMPANY 
(Pancoastal) 
-and - 
VENEZUELAN ATLANTIC Rerixtna CoMPaNy 
(Varco) 


The Atlantic Refining Company agreed in a contract 
dated February 25, 1944 to purchase from Pantepec Oil 
Company of Venezuela, C.A. crude oil produced from 
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Pantepec’s concessions in Venezuela. This dispute be- 
tween the successors of the contracting parties is over (1) 
the price which Atlantic’s successor should pay to Pante- 
pec’s successor for crude oil purchased during the period 
November 19, 1955 to December 31, 1959, and (2) the 
amount which is properly deductible during the period 
1948-1959 for overland transportation and handling charges 
in Venezuela. 


A 


In 1944 when the contract was entered into, Atlantic, a- 
refiner, was also a domestic and foreign producer of oil 
but its crude oil production was not sufficient to meet its 
refinery requirements. Atlantic wished to augment its 
crude reserves and to take steps to insure sources of supply. 


Pantepec, the holder of concession in Eastern Venezuela, 
wished to have the concessions exploited and to assure it- 
self of a market or ‘“‘home’’ for any oil discovered and 
produced. 


The contract of February 25, 1944 was designed to an- 
swer these desires of the parties. 


Atlantic completed a drilling program on the concessions. 
The program was suceessful. Atlantic, under an option 
in the contract, became the operator of the concessions and 
acquired a 50% interest in them. It undertook to devote 
its best efforts to the operation and management of the 
concessions but was relieved of responsibility for the 
results of ‘‘any action taken in good faith and with reason- 
able care’’. 


Pantepec’s purpose in entering into the agreement was 
spelled cut in Article 9: 


*‘It is understood and agreed that the purpose and 
objective of Pantepec in entering into this agree- 
ment whereby Atlantic may acquire an interest in any 
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of the Concessions of Pantepec, is primarily to develop 
the oil reserves of the Concessions and to move such 
oil to market at as early a date as possible, and to 
assure the continuance of the marketing of such oil to 
the extent of the potential productive capacity of the 
Concessions, in all cases subject to good oil field prac- 
tice. Atlantic undertakes at all times to use its best 
efforts to achieve said purpose and objective. It is 
understood that Atlantic’s obligation to market crude 
oil shall be construed in the light of quantity and 
quality of crude oil production developed as well as the 
current and prospective conditions of the petroleam 
markets.”’ 


Atlantic obligated itself to purchase from Pantepec for 
the life of the concessions (forty years) the latter’s 50% 
share of the oil produced subject to a right reserved by 
Pantepec to ‘‘elect to receive its share of oil in kind’’. 
Atlantic’s obligation to purchase was to ‘‘be construed in 


the light of current and prospective petroleum markets as 
well as the quantity and quality of the oil’’. 


Article 11 is the price clause: 


«ce * © Pantepec’s share of the oil from the conces- 
sions jointly operated shall vest in Atlantic as pro- 
duced and saved, that is as the oil enters the tank 
from the well. For all oil purchased by Atlantic 
from Pantepec, Atlantic shall pay Pantepec or its 
designee a price representing the value of the oil in 
world markets, less reasonable transportation, storage, 
handling and other charges back to the lease tanks. 
The specific price, or the method of arriving at a spe- 
cific price, for any given period shall be agreed upon 
in advance by the parties.’’ 


For a number of years the parties and their successors 
were able to agree upon the specific prices for the oil pro- 
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duced at the jointly owned concessions. However, begin- 
ning in 1955 and particularly in May, 1958 disagreement 
grew over both the method of pricing the oil and the price 
itself. 


The resulting controversy was framed and submitted 
to me in terms of two broad issues: 


(1) For each oil in question, what was its ‘‘price repre- 
senting the value of the oil in world markets’’; and 


(2) what amount may properly be deducted from these 
prices fpr ‘‘reasonable transportation, storage, handling 
and other charges back to the lease tanks”’. 


B 


In this arbitration, Pantepec’s successor, Pancoastal 
Petroleum Company (hereafter Pancoastal), contends that 
Atlantie’s suecessor, Venezuelan Atlantic Refining Com- 
pany (hereafter Varco), should have arrived at the ‘‘price 
representing the value of the oil in world markets’ during 
the period in dispute (November 19, 1955-December 31, 
1959) by following (with certain adjustments) the method 
employed by the Venezuelan government in valuing oil for 
exploitation tax purposes—a value which in practice has 
been keyed to and derived from United States Gulf Coast 
prices for equivalent oils. On this theory, Pancoastal 
claims an additional $2,759,700 over the amount Varco paid 
it during the period in dispute. 


Pancoastal claims alternatively that in no event should it 
have received less than the Venezuelan posted prices for 
equivalent crude oil—prices which during the period in 
question were (for most oils) twenty-five cents or so per 
barrel less than U. S. Gulf Coast prices and the parallel 
Venezuelan Government’s Royalty price. Pancoastal’s 
alternative claim is for $1,973,000 based on the difference 
between Venezuelan posted prices and the amount Varco 
actually paid. 
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Finally, Pancoastal contends that since 1948 Varco de- 
ducted unreasonable amounts for transportation and other 
charges, excessive by the amount of $1,060,800. 


Varco contends that in the light particularly of the prices 
of comparable Middle East crudes, the payments it made 
to Pancoastal in fact exceeded ‘‘a price representing the 
value of the oil in world markets, less reasonable trans- 
portation, storage, handling and other charges’’ and cross- 
claims for $1,361,000. 


Five different types of oil were produced on the joint 
concessions, four of which are involved here: Ruiz, Tucu- 
pido, Aguasay and Pirital. 


Cc 


At least until the second World War the United States 
Gulf Coast area was the principal supply point for world 
markets of crude oil and refined petroleum products. The 
principal consuming market was the Eastern seaboard of 
the United States. Buyers of crude oil in the United 
States published bulletins stating the field prices which 
they were willing to pay for various crudes. By adding 
to these basic ‘‘posted prices” the cost of transportation 
to the coast of the Gulf of Mexico, the industry arrived at 
f.o.b. prices for these crudes, called U. S. Gulf Coast prices. 


Until the early 1950’s, world prices of oil were governed 
by United States Gulf Coast prices. Foreign oil could com- 
mand a price equal to the cost of comparable domestic oil, 
less import duty and the excess of the transportation cost 
from the country of production to the United States East- 
ern seaboard over the cost of transportation from the Gulf 
to the Eastern seaboard. The distance from Venezuela to 
the United States Eastern Coast is approximately the 
same—actually, slightly less—than the distance from the 
Gulf to the Eastern Coast. Therefore, Venezuelan crude 
oil could be and was sold at substantially the same price as 
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comparable crudes produced in the United States. (This 
description is necessarily over simplified and stylized. 
Actually premiums might be paid by some buyers during 
periods of shortage, and discounts might be expected during 
periods of over-supply. Discounts might be given in long- 
term contracts and other factors might in an individual 
case create a deviation from the pattern outlined above). 


Beginning in 1943, the Venezuelan Government by its 
Law of Hydrocarbons levied in exploitation tax on the 
crude oil produced. Venezuelan oils were identified with 
similar Texas oils, and the value of the oil for tax pur- 
poses was taken as the price of the comparable Texas 
erade, less an allowance for United States import duty 
and—on a somewhat arbitrary basis—an allowance for the 
cost of transporting oils from the Venezuelan field to the 
Venezuelan Coast. Thus, this so-called Royalty price and 
the United States price were similar for similar oils. More- 
over, the Royalty price, Venezuelan f.o.b. sales prices and 
United States Gulf Coast prices were prices which accu- 
rately reflected the value of the oil in world markets. 


Beginning in 1952, Creole Petroleum Corporation, the 
leading Venezuelan producer of crude oil began to post its 
own prices which were referred to as Venezuelan posted 


prices. In 1955 other Venezuelan producers did the same. 


Up until about 1955 these prices were likewise keyed to 
and comparable to prices in the United States. 


But during the post World War IT period increased 
quantities of crude oils were produced and exported from 
the Middle East. Imports by Western Hemisphere coun- 
tries of Middle East oil increased steadily. By 1955, Vene- 
zuelan oil was feeling the effects of this competition. Vene- 
zuelan producers lowered their posted prices on most oils 
by about twenty-five cent or so less than the Gulf Coast 
price of the comparable oils. (San Joaquin wax crude was 
at least one oil which was able to maintain its Gulf Coast 
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price basis). A decline in ocean transportation rates in 
mid-1957 after the Suez Crisis enabled Middle East oils to 
be carried to markets which theretofore had been eco- 
nomically beyond reach, increasing the pressure on Vene- 
zuelan prices. 


Gulf Coast prices remained relatively firm because of 
limitations imposed in the United States upon the produc- 
tion of domestic oil and upon the importing of foreign oil. 


D 


The first oil was discovered on the joint concessions in 
1948. A dispute developed under the contract whether 
during the first two-year period Atlantic was entitled to 
the oil as a matter of right. Pancoastal (actually its 
predecessor) maintained that Atlantic was not entitled to 
the oil, that Pancoastal could sell it to whom it wished but 
agreed, as part of a compromise of the controversy, to 
sell the oil to Atlantic for one year at a premium. There- 
after, the prices payable by Atlantic were agreed upon in 
accordance with Article 11 of the contract. 


The present dispute started in 1955 at the time of the 
first important break in the Venezuelan price line. This 
came about in a curious way. Creole Petroleum Corpora- 
tion posted prices for a crude known as Oficina at $2.80 
a barrel for 35° API. This posted price (adjusted to 31°) 
had been used as the reference price for the Ruiz produced 
from the joint concessions. In 1955, Creole listed a 31° 
API crude known as Guanapa at $2.55 a barrel. But 
Creole’s Guanapa and Creole’s Oficina crudes were trans- 
ported by Creole to the Venezuelan coast in a single co- 
mingled stream and a buyer received the same oil whether 
he ordered Guanapa or Oficina. In short, this was a price 
reduction for this type of oil disguised so that the posting 
for Oficina could remain unchanged. 


Varco switched to the Guanapa posted price. During 
the period November 19, 1955 to May 18, 1958 it paid 
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Pancoastal the Guanapa (31° gravity) posted price. Pan- 
coastal contends that the proper reference price for its 
Ruiz is the higher posted price for Oficina, adjusted to 31°. 


The Ruiz contract expired November 18, 1955 and the 
Tucupido contract expired May 23, 1957. Aguasay and 
Pirital oils were not produced until July, 1957 and January, 
1958 respectively and were not the subject of price agree- 
ments. Vareo made successive reductions in 1958 and 
1959 in the prices which it paid Pancoastal. The payments 
which were paid and received without prejudice to the 
rights of either to adjustment in this arbitration. 


E 


It is abundantly clear to me that neither the language 
of the pricing clause of the contract, nor a reading of the 
contract as a whole nor the interpretation of the contract 
evidenced by the conduct of the parties would support a 
conclusion that any mechanical method of arriving at the 
prices was agreed upon. In other words, ‘‘price repre- 
senting the value of the oil in world markets’’ is not sy- 
nonymous with ‘‘Government Royalty price’? or with 
“TU. S. Gulf Coast price’? or with ‘‘Venezuelan posted 
price’’. 


If anything, the parties went far to avoid any self- 
executing formula and left to the pull and haul of bargain- 
ing what the price would be for any given period. 


Pancoastal reads the contract somewhat differently than 
I do. It says that the contract created a joint venture 
between the parties imposing upon them the fiduciary 
obligations described by Judge Cardozo in Meinhard v. 
Salmon, 249 N.Y. 458; that the expression ‘‘a price repre- 
senting the value of the oil in world markets’’ must be 
understood and interpreted within the framework of a joint 
venture agreement; that Varco cannot profit unilaterally 
from the sale of Pancoastal’s share of production nor dis- 
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criminate against Pancoastal in favor of its own wholly 
owned Venezuelan production; and that Varco cannot ex- 
clude Pancoastal’s production from the benefits granted to 
Varco’s parent, Atlantic. ‘‘Value’’ it says means “the 
value of the oil to Atlantic as a refiner on the East Coast 
where the bulk of the oil was brought.”’ 


If the arrangement be a joint venture it is essential to 
determine its scope and extent. Levine v. Goldberg, 1st 
Dept. 1956, 2 A-D. 2d 409. Assuming that the contract is a 
joint venture agreement,® I do not think that it was in- 
tended to extend to the calculation of the price. 


Pancoastal’s argument would perhaps be to the point if 
Varco had undertaken to sell the oil to third parties and 
to account to Pancoastal for 50% of the profits. But under 
the contract, Vareo was to produce oil, not buyers. And 
the parties shared oil, not profits. 


Pancoastal supports its position by urging that Varco 


had an obligation under the marketing clause of the con- 
tract to secure the highest price, ie. the United States 
price. Again, Varco didn’t undertake to secure prices 
for Pancoastal. The prices were hammered out at a bar- 
gaining table. As for the marketing clause (Article 9 
quoted earlier), this calls upon Varco ‘‘to use its best 
efforts’? (a) to ‘‘develop the oil reserves of the Conces- 
sions,’’ (b) ‘‘to move such oil to market”’ and (c) ‘‘to as- 
sure the continuance of the marketing of such oil.’’ 


Here we find the essence of the contract, Pancoastal 
acquired a ‘‘market”’ for its share of the oil. That ‘‘mar- 
ket’? (substitute ‘‘purchaser’’? or ‘“‘home’’) is Varco. 
Varco agreed ‘‘to move such oil to market”? (substitute 
“take title, clear it out of storage tanks and make room 


* Compare the holding in U.S. v. Standard Ow Co. of California, S.D.N.Y., 
1957, 155 F. Supp. 121, 150 (‘‘nor was there any agreement to share joint 
profits, The profits anticipated were to be shared severally.’’) with Shel 
Oil Company Vv. Prestidge, 9 Cir., 1957, 249 F. 2d 413. 
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for more’’). Varco agreed ‘‘to assure the continuance of 
the marketing of such oil’’ (substitute ‘‘keep buying and re- 
moving it”’). Vareo didn’t market the oil in the sense that 
it located buyers willing to pay top prices. Varco itself 
had to buy the oil. And the price was fixed by the stand- 
ard of Article 11. And, if Pancoastal knew of buyers who 
were willing to pay higher prices, it could take its share of 
the oil in Kind, by-pass Varco as a buyer and substitute 
buyers (and prices) of its own finding. 


Nor does the contract state that Varco shall pay Pan- 
coastal what Varco gets for the oil. Title passes to Varco 
in Venezuela. What it is obligated to pay is set out in 
‘Article 11. What Varco did with the oil after it bought 
it has little significance in the controversy before me. Had 
Varco disposed of the oil at a loss, surely no one would 
listen to a plea by Varco that it should pay Pancoastal 
less than the price required by Article 11. 


Pancoastal’s assertion that ‘‘value of the oil in world 
markets’? means the value of the oil to Varco’s parent, 
Atlantic, as a refiner on the East Coast is similarly an- 
swered. The standard fixed in the contract is not sub- 
jective nor dependent upon the use which either party 
makes of its share of the oil nor the relative success of 
whatever use it makes of its share of the oil. 


The arguments concerning the problem of quota® fall 
for the same reason. 


In short, the parties acted at arms length as far as prices 
were concerned, limited only by the right of either if agree- 
ment failed to cause an arbitrator to fix the price for the 


° The amount of oil which could be imported into the United States was 
limited, first voluntarily and then by law. Each United States refinery was 
allotted a quota of oil which it could import. Eefineries were given a quota 
whether they imported foreign oil or not. Refineries with unneeded quota 
could in effect sell their quota by exchanging foreign for domestic oil. The 
“‘eost of quota’’ varied from about cight[{y] (sic) cents to $1.20 per barrel. 
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parties on the basis of the somewhat nebulous standard of 
Article 11. 


F 


There is copious discussion in the briefs of the meanings 
of individual words, particularly ‘‘price’’ and ‘‘value’’.°* 
Price is simply value in terms of money. In commercial 
matters, market price is said to be the amount which a 
willing seller not required to sell and a willing buyer not 
required to buy would agree upon in an uncontrolled econ- 
omy. This theoretical price is commonly inferred from 
actual prices arrived at in closely comparable transactions. 


But the make-up of the petroleum industry and the man- 
ner in which its business is conducted are such that this 
method is not easily applied. The industry is highly inte- 
grated. By and large, producers and refiners are affiliated, 
and the prices fixed for sales between related companies 


is often influenced by factors which would not be present or 
have any effect in arms-length negotiations between buyer 
and seller in the market place. 


In any attempt to compare sales of oil originating in dif- 
ferent parts of the world, the question of transportation 
cost must be reckoned with. This itself involves yet an- 
other search for an elusive market value of tanker trans- 
portation. Compare United States v. Standard Ou Co. of 
California, supra, 155 F. Supp. 121 at 145. 


To assist me in translating the abstract standard of 
Article 11 into concrete figures, the parties have introduced 


** Judge Dickinson in The Manhattan, 3 Cir. 1986, 85 F. 2a 427, 428 said 
of the word ‘‘value’’ that ‘‘there is no word in our language more abused 
or is used in more different senses.’? Compare Oxford English Dictionary 
(1933), Vol. 12, p. 28; id. Vol. 8, p. 1342; Encyclopaedia of Social Sciences, 
Prices (1954) Vol. XII, p. 366; in the same work, compare articles on Value- 
tion and Value and Price; Encyclopaedia Britannica, (1957), Price, Vol. 18, 
p. 468. 


50 


and abundance of evidence covering prices declared in the 
Tnited States and in Venezuela; prices under contracts 
entered into by producers in Venezuela; prices in contracts 
calling not only for the sale of crude oil but also for the 
repurchase of refined products; single cargo sales; public 
bids: and testimony concerning the practice and experi- 
ences of producers and others in the industry. The result 
is a range of prices. 


I have considered this evidence and accorded it varying 
degrees of weight. To illustrate, I do not think that prices 
of the single cargo sales, described by some of the witnesses 
as spot prices, ought to control price determination in this 
long-term contract—whether the prices be high or low. A 
series of spot prices may be useful to indicate the strength 
and perhaps direction of the market, but I do not believe 
that these sales—call them distress sales if you will— 
fairly reflect the value of the oil for the purposes of this 
contract. 


I do not think the values arrived at with the Venezuelan 
government for purposes of calculating the Venezuelan 
exploitation tax under its Hydrocarbons Law are entitled 
to any weight. The purpose for which these values are 
set differs from the purpose contemplated by the February 
1944 contract. The worth of these prices as a guide is 
seriously impaired, if not destroyed, by the fact that Vene- 
zaelan producers offered to sell their oil at prices below 
the Royalty prices. These offers by sellers of oil surely 
would form the ceiling on market prices. 


As for the Venezuelan posted prices, there was evidence 
that sales were often made at a discount, and that prices 
agreed upon in long term contracts were often below the 


publicly posted prices. 


One witness, Mr. Parra of Arthur D. Little, Inc., recom- 
mended that I follow a somewhat mechanical formula de- 
signed ‘by him to reflect the effects on the prices of the 
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oils brought about by the influx of Middle East oil and the 
imposition of restrictions upon oil imports into the United 
States. I found his report and estimates a most useful 
guide, but I have not substituted his formula for that set 
forth in the contract between the parties. 


Concerning the dispute over the proper reference crude 
for Ruiz during the period November 1955-May 1958, I have 
followed the Guanapa price. 


The following are the types and quantities of crudes 
involved: 


Varco 
Crude Year Barrels Port Price 


Ruiz 1955 156,427 
Ruiz 1956 1,232,157 
Ruiz 1957 935,209 
Ruiz 1958 808,704 
Ruiz 1959 611,994 
Tucupido 1957 141,706 
Tucupido 1958 253,198 
Tucupido 1959 292,574 
Aguasay 1957 187,959 
Aguasay 1958 727,886 
Aguasay 1959 408,873 
Pirital 1958 125,550 
Pirital 1959 280,056 


Referring to the delivery dates, numbers of barrels and 
gravities of the respective crudes set forth in Pancoastal’s 
tables (Exhibit 4), I find that the total price representing 
the value of this oil in world markets is $15,337,353. I 
deny the claims of both parties as presented. I make no 
award to Pancoastal. I award Varco $257,933. 


Dated: New York, New York 
June 11, 1963. 


/s/ Harotp M. KenNeEpDy 
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Filed Nov. 4, 1964 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 267-64 


Paxcoastan Pserrotecm Lourrep, Bank of Bermuda 
Building, Hamilton, Bermuda, Plaintiff’, 


Vv. 


Srewazr Upat1, Secretary of Interior, 
et al., Defendants. 


Findings of Fact and Conclusions of Law 


Upon consideration of plaintiff’s motion for summary 
judgment, defendants’ cross-motion for summary judg- 
ment, and the pleadings, affidavits, and exhibits, as well as 
memoranda submitted by the parties; and the argument 
of counsel, the Court makes the following findings of fact 


and conclusions of law: 


Frsprves or Facr 


1. In 1963 Pancoastal Petroleum Limited, a Bermuda 
corporation, (successor to Pantepec Oil Company of Vene- 
zaela, a Venezuelan corporation), filed a petition with the 
Oil Import Appeals Board requesting the grant of an allo- 
cation to import crude oil into the United States. 


2 The Oil Import Appeals Board was established by the 
Secretary of Interior in Oil Import Regulation No. 1 (32 
A C.F-R. Supp. 1964, page 112, as amended), issued pur- 
suant to Presidential Proclamation No. 3279, 3 C.F.R. 1959 
Supp., page 23, as amended. The Proclamation and the 
Regulation together establish a system of limitations and 
controls on the importation of erude oil and its derivatives 
into the United States. 


3. Section 21 of the Oil Import Regulation establishes an 
Oil Import Appeals Board. Section 21(b) of the Regula- 


53 


tion provides that ‘‘the Appeals Board shall consider peti- 
tions by persons affected by this regulation and may, 
within the limits of the maximum levels of imports estab- 
lished in Section 2 of Proclamation 3279, as amended: 
* °° (2) grant allocations of crude oil and unfinished oils 
in special circumstances to persons with importing his- 
tories who do not qualify for the allocations under this 
regulation; * ° *’’ 


4. To qualify for an oil import allocation under the Oil 
Import Regulation an applicant must be a person having 
refinery capacity with a record of refinery inputs, or must 
obtain an allocation on the basis of a prior importing 
history as set forth in Section 21(b) above. 


5. Section 1(a) of Proclamation No. 3279, as amended, 
provides in pertinent part that ‘‘no crude oil or unfinished 
oils may be entered for consumption or withdrawn from 
warehouse for consumption, . . . except (1) by or for 
the account of a person to whom a license has been is- 
sued by the Secretary of Interior pursuant to an alloca- 
tion made to such person by the Secretary . . .’’ Sec- 
tion 22(j) of the Oil Import Regulation provides ‘‘the 
words ‘importation,’ ‘importing,’ ‘import,’ ‘imports,’ and 
‘imported,’ include both entry for consumption and with- 
drawal from warehouse for consumption’’. 


6. Plaintiff has never had any refinery capacity in this 
country and therefore its application to the Oil Import 
Appeals Board was directed to the discretion of the Board 
to issue allocations in special circumstances to persons with 
importing histories who are otherwise ineligible under the 
Regulation, as set forth in Section 21(b)(2) thereof. Its 
application was supported by a copy of an agreement be- 
tween its predecessor, Pantepec Oil Company of Venezuela 
(Pantepec) and the Atlantic Refining Company (Atlantic) 
dated February 25, 1944, with certain amendments, copies 
of plaintiff’s annual reports, and the award of an arbi- 
trator in a dispute between plaintiff and the Venezuelan 
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Atlantic Refining Company (Varco), a wholly owned sub- 
sidiary of Atlantic. The application was also accompanied 
by a request for a hearing. 


7. Section 9 of the Regulation of the Oil Import Appeals 
Board, 32 A C.F.R. Supp. 1964, p. 123, provides that ‘‘a 
hearing will be scheduled, when requested, except that the 
Board ordinarily will not schedule a hearing on any peti- 
tion outside its jurisdiction or that clearly does not estab- 
lish any right to relief.’’ 


S. The materials submitted in support of plaintiff’s 
application to the Board reflected that plaintiff has never 
imported any oil into the United States in any sense of that 
term. It and its predecessor were simply foreign corpora- 
tions which were selling oil in Venezuela to Varco, which 
in turn transferred most of the oii to Atlantic. Atlantic 
in turn imported the oil into the United States for its own 
account. 


(a). The 1944 contract between Pancoastal’s predeces- 
sor, Pantepec of Venezuela, and Atlantic provided for the 
exploration and development of certain oil concessions 
which Pantepec owned in Venezuela. Atlantic had the 
right to acquire a 50% interest in said concession from 
Pantepee. The development was successful. Atlantic, 
under the contract acquired a 50% interest in the conces- 
sions and became responsible for their operation. Varco, 
Atlantie’s subsidiary, subsequently assumed the parent 
company’s interests and obligations. 


(b). Under Article 10 of the contract, Varco was obliged 
to purchase Pantepec’s 50% share of the oil produced under 
the agreement at world market prices ‘‘unless and until 
Pantepec shall elect to receive its share of oil in kind...” 
Under Article 11 of the contract, except when Pantepec 
was taking its share of oil in kind, Pantepec’s share of 
the oil vested in Varco at the wellhead in Venezuela. 
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Nothing in the contract restricted Varco’s right to dispose 
of the oil in any market in the world. 


(c). Pantepec never exercised its rights to receive its 
share of the oil in kind. Thus Varco was required to pur- 
chase Pantepec’s share of the oil for Varco’s own account. 


(ad). Pantepec and Varco from time to time entered into 
agreements defining the world market price which Varco 
was required to pay Pantepec. However, a dispute arose 
between them concerning the purchase price which the latter 
should pay for oil it was required to buy during a period 
between 1955 and 1959. Under Article 18 of the contract 
the dispute went to arbitration. Pancoastal claimed that 
the world market price for the oil Varco was required to 
buy should have been based upon United States Gulf 
Coast prices, rather than the market price prevailing else- 
where in the world. 


On June 11, 1963, the arbitrator issued his opinion. He 
found that prior to 1955, United States Gulf Coast price 
had governed world market prices as adjusted by comput- 
ing the cost of comparable domestic oil, less deductions 
for import duty and the differences between transporta- 
tion cost from United States ports on the Gulf of Mexico 
to the Eastern Seaboard; but that this situation had 
changed as a result of development of Middle Eastern oil 
sources. The arbitrator rejected Pancoastal’s contention 
that the oil’s price was tied to the United States market. 
He found that (pp. 10-11): ‘‘Varco itself had to bay the 
oil. And the price was fixed by the standard of Article 11. 
And, if Pancoastal knew of buyers who were willing to 
pay higher prices it could take its share of the oil in kind, 
bypass Varco as a buyer and substitute buyers (and prices) 
of its own finding. * * * Title passes to Varco in Vene- 
zuela.... What Varco did with the oil after it bought 
it has little significance in the controversy before me °* ® °. 
The standard fixed in the contract is not subjective nor 
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dependent upon the use which either party makes of its 
share of the oil nor the relative success of whatever use it 
makes of the oil.”’ 


(e). The arbitrator’s decision was affirmed by the Su- 
preme Court of New York, July 26, 1963 and an appeal by 
Pancoastal to the Appellate Division of that Court was 
withdrawn. 


(f). There is nothing in the record to show that Pan- 
coastal or its predecessor ever imported a drop of oil into 
the United States for its own account. 


9. Under Section 9 of its Regulation, set forth in Finding 
7, and on the basis of the record before it, the Oil Import 
Appeals Board declined to conduct a hearing. The Board 
held that under Section 22(j) of the Oil Import Regulation, 
the import history contemplated is that of a person by or 
for whose account a domestic entry or withdrawal of crude 
oil was actually made. But, even apart from the definition 


in the Regulation, the oil sold by Pantepec to Varco in 
Venezuela could not in any way be equated with domestic 
import of that oil 


Coxciusioxs oF Law 


1. In the light of Section 9 of its Regulations and of the 
record before it, the Oil Import Appeals Board was not 
required to hold a hearing in order to dispose of plaintiff’s 
petition. 


2. The decision of the Oil Import Appeals Board rests 
upon a rational foundation and therefore cannot be dis- 
tarbed by this Court. Sun Oil Company v. Udall, 230 F. 
Supp. 381 (D.C. D.C., 1964; Securities and Exchange Com- 
mission v. Chenery, 332 U.S. 194, 207; Secretary of Agricul- 
ture v. Central Roig Refining Company, 338 U.S. 604, 614; 
Eustase v. Day, 114 U.S. App. D.C. 242, 314 F. 2d 247. 
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3. The Oil Import Appeals Board has complied with 
the applicable provisions of Proclamation 3279 and of the 
Oil Import Regulations. 


4. The decision of the Oil Import Appeals Board satis- 
fied the requirements of due process of law. 


5, There is no genuine issue of material fact and defend- 
ants are entitled to judgment as a matter of law. 


Lreowarp B. WaLsH 
United States District Judge 


Filed Nov. 4, 1964 
Order 


This cause having come on for hearing on October 23, 
1964, on plaintiff’s motion for summary jadgment and on 
defendants’ cross-motion for summary jadgment, and 


It appearing in the light of the pleadings, affidavits, 


exhibits, and memoranda of law submitted by the parties, 
and the arguments and admissions of counsel that there is 
no genuine issue of material fact in this cause and that 
defendants are entitled to jadgment as a matter of law, 


It is this 4th day of November, 1964, 


Orverep, that plaintiff’s motion for summary jadgment 
is denied; defendants’ cross-motion for summary judg- 
ment is granted, and the complaint herein is dismissed. 


Leonarp B. Wals# 
United States District Judge 


Notice of Appeal 


Notice is hereby given this 3rd day of December, 1964, 
that Pancoastal Petroleum Limited, the plaintiff named 
above, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this 
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Court entered on the 4th day of November, 1964, in favor of 
Stewart Udall, Secretary of the Interior, et al.. against 
said Pancoastal Petroleum Limited. 


Joun E. Botcs, Jz. 
Jobn E. Boice, Jr. 
Attorney for Pancoastal 
Petroleum Limited 
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COUNTERSTATEMENT OF QUESTION PRESENTED 
In the opinion of the appellees, the question pre- 


sented is: 

Whether the determination of the 011 Import Appeals 
Board that appellant is not an importer of oil into the 
United States was arbitrary or contrary to law. 
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Proclamations and regulations involved 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19118 
PANCOASTAL PETROLEUM LIMITED, 
Appellant, 
Ve 
STEWART UDALL, Secretary of ‘the Interior, et. al., 
Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT:COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 
This is an appeal from an order of the district court 
granting summary judgment to the appellees in a suit 
brought to review a ruling of the O11 Import Appeals Board 
denying the appellant an allocation to import crude ofl into 
the United States. | 


Y 
The appellant, a Bermudan corporation, petitioned the 


1/7 At the time it applied for an allocation, appellant was 
a Venezuelan corporation, but it has since been reorganized 
as a Bermudan corporation with a wholly-owned Venezuelan 
subsidiary. 


Oil Import Appeals Board in August 1963 for the grant of an 
allocation to import crude oil. Under Presidential Procla- 
mation No. 3279 of March 10, 1959, which initiated the Man- 
datory O11 Import Program, and severely limited the amount 
of of1 which could be brought into the United States, the 
only persons entitled as a matter of right to an allocation 
of the total import quota for oil are those having a 
refinery capacity in the United States (J.A. 29). However, 
the Proclamation and the Regulations issued by the Secretary 
of the Interior under the Proclamation established an 011 
Import Appeals Board, and empowered it "to grant allocations 
of crude oil . .. . im special circumstances to persons 
with importing histories who do not qualify for allocations 
under such regulations” (J.A. 29-30, 32). 

The appellant concededly has no refinery capacity in 
the United States (J.A. 7), and thus is not entitled as a 
matter of right to an import allocation. However, appellant's 
petition to the 0il Import Appeals Board for the grant of 
such an allocation for the six month allocation period 
beginning on January 1, 1964, alleged thet 4t was a person 
with an importing history, and requested a hearing, presum- 


ably to determine whether “special circumstances” justifying 


the grant of such an allocation existed. 


The Board determined that the appellant had not 
imported o11 into the United States, and rejected the 
petition on the merits (J.A. 14, 16). Thereafter, appel- 
lant brought this suit in the district court, which after 
a review of the record held that "the materials submitted 
in support of plaintiff's application to the Board reflected 
that plaintiff has never imported any o11 into the United 
States in any sense of that term" (J.A. 54); that "the 
decision of the 011 Import Appeals Board rests upon a 
rational foundation and therefore cannot be disturbed by 
this Court," and that in making its ruling the Board had 
complied with the applicable provisions of the Presidential 
Proclamation and with its own regulations (J.A. 56-57). 
Accordingly, summary judgment was granted in favor of the 
appellees, 

The facts pertinent to appellant Pancoastal's claim 
that it has a history of importing 011 into the United States 
may be stated briefly. In 1944, Pancoastal's predecessor, 


Pantepec 011 Company of Venezuela, entered into an agreement 


The petition was filed late, and the Board determined 
hat there was no showing of extraordinary circumstances 
which would excuse the delay (J.A. 14). However, the Board 
also determined that there was no merit to the petition. 


with Atlantic Refining Company, an American corporation, by 
which the latter agreed to drill exploratory oil wells on 
Pancoastal's ofl concessions in Venezuela (2.45 28) < 

Atlantic was given an option to acquire a fifty per cent 
interest in the concessions for the um of $4,000,000 (J.A. 18), 
which option was exercised. The agreement provided that 
Atlantic would operate the concessions, with Pancoastal 

paying half the operating costs (FAs 20). 

Atlantic became the owner of ore-half of the oil pro- 
duced, but also was required to purchase whatever portion 
of Pancoastal's share of the oil produced that the latter 
aid not choose to take (J.A. 19). In practice, Pancoastal 


at no time took any of its half-share of the oil produced, 


all of which oil therefore was purchased by Atlantic. In 

accordance with the terms of the agreement (J.A. 19), title 

to the ofl passed to Atlantic at the well-head in Yenezuela. 
Atlantic, according to the petition, brought both its 

own share of o11 and the share purchased from Pancoastal 

to its refinery in Philadelphia. However, as an arbitrator 

who decided a dispute between Atlantic and Pancoastal found 
For purposes of simplicity, we shall, as does appellant 


. 2), treat the agreement as one between Pancoastal and 
tliantic. 


4 
(J.A. 46-49), the price paid Pancoastel by Atlantic 7 sor 


oil purchased in no way depended upon what Atlantic did with 
the oil after the purchase, but instead was to be determined 
by"the value of the o11 in world markets" (sa. 48). 

In short, Atlantic was left to its own resources in 
disposing of the oil it purchased from Pancoastal in Venezuela, 
and, as the arbitrator ruled, Pancoastal had no financial 
4nterest in the disposition Atlantic made of the oil once 
title had passed at the well-head in Venezuela. Once title 
had passed, Atlantic was obligated by the agreement “to 
move such ofl to market" (J.A. 19), which as far as Pan- 
coastal was concerned, meant, inthe words of the arbitrator 
(J.A. 47-48), that Atlantic had to “take title, clear it ow 
of the storage tanks and make room for more." 


% The arbitrator expres 
J.A. 47) that the 
the oil to Atlantic 
Bulk of the oil was brought," 


es surely no one 


4d Pancoas 
Tr” {see J.A. 19, 48). 
affirmed by the Court of 

and an appeal by Pancoastal from that affirmance was with 
dram (J.A. 56). 


With this background, Pancoastal alleged in its peti- 
tion to the Oil Import Appeals Board, as it insists here, that 
it, rather than Atlantic, was the importer of the oil which 
Atlantic brought into the United States on Atlantic's account, 
The Board noted that "no record evidence was submitted to 
show any imports of crude oil for the account of petitioner, 
nor any other real evidence of any kind to support petitioner's 
contention.” It further pointed out that Pancoastal had 
neither entered oil into the United States for consumption, 


nor withdrawn it from a warehouse for consumption, as oo 
templated by Section 22(j) of the 0411 Import Regulation, 
which defines "importation" and “imports,” and that quite 


apart from the definition in the regulation, the completion 
of a sale of oil in Venezuela could not be equated with the 
import of the oil into the United States. On these grounds, 
the petition was denied (J.A. 15-16). 
PROCLAMATIONS AND REGULATIONS INVOLVED 

The pertinent provisions of Presidential Proclamation 
3279 of March 10, 1959, as amended, and of 011 Import 
Regula tion 1 (Revision 4), 32A C.F.R. 1964 Supp., pp. 112- 
121, are set forth in detail in the Joint Appendix at pages 
28-32. The portions of the Regulation operative in this 


6/ 32a C.P.R. 1965 Supp. p. 100, intra, p. 7. 


case are as follows: 
Sec. 4. Eligibility for allocations. 


(a) Yo be eligible for an allocation of imports 
of crude ofl . . . in Districts I-IV or in 
District V, a person must (1) have refinery 

ity in the respective districts and 
(2) have had refinery inputs in the respec- 
tive districts for the year ending three 
months prior to the beginning of the allo- 
cation period for which the allocation is 
requested. 


= * 


21, Appeals 


* 2 


amended: 


(2) grant allocations of crude oil . . .- 
in special circumstances to persons 
with importing histories who do not 

for the allocations under 
this regulation; 


. . 3 = 
Sec, 22. Definitions. 
As used in this regulation: 


2 2 # 2 


(3) The words "importation," “importing,” "4uport," 
“tmports," and “imported" include both entry 
for consumption and withdrawal from warehouse 
for consumption. 


SUMMARY OF ARGUMENT 

By this appeal, Pancoastal seeks a reversal of the 
@istrict court's order refusing to overturn the determina- 
tion of the O11 Import Appeals Board that Pancoastal is 
not a person with a history of importing oil into the 
United States. Pancoastal specifically disavows any 
claim that it has an absolute right to import crude oil, 
and "raises no question concerning Presidential Proclamation 
No. 3279, nor the Act pursuant to which such proclamation 
was issued.” It also does not suggest that the Oil Import 
Reguition applied by the Board is 4invalid (Br. 13). Rather 


4t contends that the 011 Import Appeals Board applied its 


own regulation too narrowly in determining that Pancoastal 
did not have a history of importing oil, and that in applying 
the regulation it failed to look to the economic realities 
of the case, and thus failed to follow the "teaching" of 

the Supreme Court in Hooven & Allison Co. v. Evatt, 324 U.S. 
652 (Appellant's Br. 14). 

In so contending, Pancoastal begins with an erroneous 
reading of the decision of the O11 Import Appeals Board. In 
the view of the Board, not only did Pancoastal fail to esta- 
Dlish that it was an importer under the definitions set forth 
4n the regulation, because it neither entered oil into the 
V/ Section 22(j), O11 Import Regulation, p.7, supra. 
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United States for consumption nor withdrew it from a ware- 
house for consumption, but also, Pancoastal was not an 
4mporter because "the argument is not tenable that, apart 
from the definition in the regulation, the completion of a 


sale of oil 4n Venezuela can in any way be equated with the 
domestic import of such 011" (J.A. 16). 

Pancoastal's attack on that determination is utterly 
Jacking in substance. Had the Board taken the narrow view 


of the class of persons to be considered as having an importing 
history, which Pancoastal wrongly asserts that it did, such 

a reading would have been a rational and permissible inter- 
pretation of its om regulation. However, the Board and the 
district court also properly held that there was no rational 
ground on which appellant could be held to have been the 
d4mporter of the oil Atlantic brought into the United States 
for Atlantic's use. 

An analysis of the agreement between Pancoastal's pre- 
decessor and Atlantic, as interpreted by an arbitrator whose 
award was judicially approved, leaves no doubt that it is 
Pancoastal and not the O11 Import Appeals Board which refused 
to face "realities." (Appellant's Br. 17). Indeed, it would 
seem that any definition of “importing history" which did 
dnelude Pancoastal would be arbitrary and capricious, for 
Pancoastal did not bring one drop of oil into the United States, 


gid not use any oll in the United States, benefited not one 
cent from the fact that Atlantic brought the oil into the 


United States and used it, and assumed none of the risks 
of transporting the oil to the United States and marketing 
it there. 

Pancoastal's argument that the Board failed to follow 
the "teaching™ of the Supreme Court's decision in Hooven & 


Allison Co. v. Evatt, supra., in determining that Pancoastal 
had not imported oil, is similarly wanting of substance. 


Thereis certainly no requirement that the O11 Import Appeals 
Board adopt the same broad definition of "4mports” and 
"smporter™ in applying @ Presidential Proclamation and regula- 
tions designed to limit drastically the importation of a 
commodity into the United States, as was adopted by the 
Supreme Court in applying 2 Constitutional provision designed 
to promote importation by freeing it of burdensome local 
taxation. In addition, it is plain that Pancoastal would 
not be considered to be an 4mporter even under the broad 
test of the Hooven & Allison decision. 

Therefore, Pancoastal's contention that it has an 
importing history must fail. However, even should this 
Court hold otherwise, Pancoastal would not be entitled to 


the relief it asks. Were this Court to overturn the deci- 
sion of the O11 Import Appeals Board, the proper relief would 
be a.remand to the Board for a determination whether Pancoastal 
can demonstrate "special circumstances" entitling it to an 
allocation, and not a direction to the Board to grant an 
allocation quota. See Federal Power Comm'n v. Idaho Power 
Cosy 344 U.S. 17, 20. 
ARGUMENT 
THE DETERMINATION OF THE OIL IMPORT APPEALS 


BOARD THAT APPELLANT DID NOT HAVE AN 
IMPORTING HISTORY WAS CLEARLY CORRECT. 


Although, as the district court properly held, 2 
decision of an administrative board cannot sis dega so 


long as it rests upon a@ rational foundation, 4t is scarcely 
necessary in this case to rely upon that rule of limited 
judicial interference with administrative activities. The 
determination of the O11 Import Appeals Board that the appel- 
lant was not an importer of oil is not merely one of two 
equally permissible and rational conclusions. Rather it is 
the only reasonable conclusion on the facts presented, and 
the Board properly determined "that the petition clearly does 


Securities and Comm'n . 
Ve ewe IP . 
F certiorari denied sub nom.. Hanso 


not establish any right to relief" (J.A. 14). 

Pancoastal's argument to the contrary misreads the 
@ecision of the Board, ignores the judicially approved ruling 
of the arbitrator who adjudicated its price dispute with 
Atlantic, and completely overlooks the economic “realities” 
which it charges that the Board failed to consider. 

1. Pancoastal's entire argument is premised on the 
assumption that the Board denied it an allocation solely 
because it had neither entered oil for consumption nor 
withdrawn it from a warehouse for consumption. In fact, this 
consideration was not the only basis for the Board's action-- 
the Board also held that Pancoastal was not an importer 
because "the argument is not tenable that, apart from the 
definition in the regulation, the completion of a sale of oil 
in Venezuela can in any way be equated with the domestic 
4mport os such o11" (J.A. 16). 


Bat Pancoestal's position would not have been improved 


een if the Board's decision had been so limited. This follows 
from the fact that it is entirely reasonabie to consider as 


"smporters" for the purposes of the Regulation only those 


vy Appellant does not suggest that it was entitled to a 
before the Board even if the Board correctly deter 

mined that its “petition clearly does not establish any 
right to relief. If the Board properly determined that 
appellant had no importing history, and thus was not entitled 
to relief, neither the Board's Regulations (see J.A. 54, 

ae 5. nor the peng ge Pe Procedare Acts 70 a ae 

1004, required a hearing. e Tame v. Udall, 
D.C, 396, 324 F. 2d 428, certiorari denied, 376 U.S. 907 
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persons who, unlike Pancoastal, either (1) entered oil (or 


had it entered for their account) for consumption; or (2) 


had it withdrawn from a warehouse for consumption. 

In providing that, after March 11, 1959; importations 
of crude ofl could not be made without a license, Section 1(a) 
of Proclamation No. 3279 defines 4mportation in terms of 
“entered for consumption or withdrawn from warehouse" (J.A. 28). 
Pancoastal has assigned no good reason why, in determining 
who shall be deemed to have “importing history" and therefore 
entitled to be considered for an allocation of crude oil 
imports, a different and broader definition of “tmportation" 
must be employed. Nor can 4t. Since Pancoastal is clearly 
not “importing” within the meaning of the Pfoclamation when 
4t now sells o11 in Venezuela which subsequently is entered 
4nto the United States for consumption: by Atlantic, what 
tt 1s insisting is that the Board is acting irrationally 
when it defines "importing iistory” in a way such that a 
transaction which today would not be an "tmport" also would 
not be considered to have been an "smport™ in prior years. 
Such a proposition is, we submit, manifestly untenable. 

Moreover, the Board's view is entirely consistent with 
the definition of "suportation” in Section 22(j) of O41 
Import Regulation 1, supra, P- 7, 80 as to "anclude both 


13 


entry for consumption and withdrawal from warehouse for 
consumption.” Even if this definition could literally 

be construed to permit the Board to consider other acts 
to constitute an “Importation,” it surely does not require 
the Board to do so. 

2. As already noted, the Board did not base its 
determination solely on the fact that Pancoastal did not 
enter crude oil for consumption. The Board further deter 
mined that, quite apart from that consideration, there was 
no basis upon which Pancoastal reasonably could be deemed 
to have an importing history, This alternative ruling is 
also plainly correct. 

Pancoastal admits that it is not the "importer of record" 


(Br. 9). ‘Indeed, the oil which Atlantic purchased from 
Pancoastal and brought into the United States was brought 


by Atlantic in its owm name, and on 4ts own account. However, 
appellant contends that, even so, the economic "realities" 

of its contractual arrangement with Atlantic make it the 

real importer of the oil. It is clear, however, that the 
Board's ruling that Pancoastal did not have an importing 
history is fully consonant with the economic realities of 

the situation, and is clearly correct under any rational 
theory of what constitutes an “import.” 


As we understand appellant's position, it asserts that 
4t must be considered the importer of the 011 which Atlantic 
brought into the United States on Atlantic's account for 
Atlantic's use, because (a) it “caused the oil to be brought 
into the United States" (Br. 9), (b) Atlantic was in effect 
a “free marketing agent" for Pancoastal's oil (Br. 11), and 
(c) Pancoastal paid the transportation, handling, and similar 
charges incurred in bringing the ofl to the United States. 
The first two of these three assertions are factually incor 
rect, as the arbitrator's award (J.A. 36-49) amply demon- 
strates. Pancoastal did not cause the oil te be prought to 
the United States,and Atlantic certainly did not act as its 
marketing "agent." Atlantic (or more precisely, its subsid- 
dary Varco) was required by the contract (J.A. 19) to buy 
ofl from Pancoastal and to “market’it.. However, the require- 
ment that Atlantic “market” the ofl purchased in Venezuela 
was in no way synonymous with a requirement that it bring 
it to the United States. Atlantic's requirement to "market" 
the oil, as the arbitrator held, meant only that it had to 
“take title, clear it out of storage tanks and make room 
for more" (J.A. 47-48). Pancoastal had absolutely no con- 
trol over where or how Atlantic “marketed" the oil purchased 
in Venezuela, just so long as Atlantic kept “buying and 


removing it™ (J.A. 48). It will be remembered that title 
passed to Atlantic at the well-head in Venezuela (J.A. 19; 
48), If Atlantic brought the o11 to the United States, it 


was because it chose to do = 3 and not because of any obliga- 


tion it had to Pancoastal. So far as concerned Pancoastal, 
Atlantic could have sold or refined the oil anywhere in 
the world, or dumped it in the ocean. 

Also, in no sense was Atlantic a "marketing agent" for 
Pancoastal, as the latter asserts. The arbitrator held that 
Atlantic "didn't undertake to secure prices for Pancoastal. 
fhe prices were hammered out at a bargaining table” (J.A. 47)> 
and Atlantic"didn't market the ofl in the sense that it located 
buyers willing to pay top prices. [Atlantic] itself had to 
buy the o11" (J.A. 48). Furthermore, the arbitrator held 
that the price paid Pancoastal for the oil purchased in 
Venezuela was the “value of the oil in world markets,” and 
not the value to Atlantic as a refiner on the East Coast of 
the United States (J.A. 48). 

Thus, the arbitrator decided adversely to Pancoastal most 


of the contentions it raises here in support of its argument 


10, Appellant's assertion (Br. 9) that oth parties contem- 
plated” that Atlantic would bring the oil purchased in 
Venezuela to its Philadelphia refinery 1s thus misleading. 
Not only is there no record evidence of any such intent (the 
contract is silent on the point), but any contemplation” of 
where the o11 was to be taken was clearly up to Atlantic. 
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that in an economic sense it imported oil into the United 


States. The only argument left to Fancoagtel, once the 


contentions which simply attack the binding determination 
of the arbitrator are discarded, is that it peid costs 
of transporting the oil to the United States. 

It is true that Pancoastal bore such costs, in the 
sense that the price it received for oil sold Atlantic 
in Venezuela was calculated by deducting such costs from 
the value of the of] in world markets (J.A. 20). However, 
this hardly made Pancoastal an importer. As we have already 
seen, it derived no pecuniary benefit from the fact that 
Atlantic brought the of] into the United States. No matter 
what Atlantic did with the oil, Pancoastal would receive the 
value of the oil in the world market. ‘The fact that title 
to the oil passed in Venezuela was not simply a fortuitous 
circumstance, as Pancoastal contends (Br. 17). It meant 
that Pancoastal had an assured market for its share of the 
of] right at the well-head, and that it could avoid the 
commercial risks of shipping and finding a market for the oil. 


1 Obviously, Pancoastal's attempt 
the arbitrator to whom its contract 
Gisputes (J.A. 20), cannot be countenanced,. 
his judicially approved award re sgh 
enna rags relationship de e and 
was ct. 


There were also substantial art advantages in having title 


to the o11 pass in Venezuela. 

In sum, it is Pancoastal and not the Board which does 
not face the economic realities of the transactions in 
which it engaged. The ward was manifestly correct in 
ruling that a person who brings no oil into the United 
States, has no control over the disposition of the oil once 
4t 4s sold in Venezuela, does not benefit one cent from the 
fact that its buyer brings the oil to the United States and 
uses it, and does not take the risks of finding a market for 
the oil in the United States, is not an importer. 

3. Pancoastal's contention that the Board, in deter- 
mining that it had no importing history, failed to follow 
the "teaching" of the Supreme Court decision in Hooven & 
Allison Co. v. Evatt, 324 U.S. 652, is without merit. In 
that case the Court held an American purchaser of goods from 
abroad to be the importer of the goods for purposes of 
determining whether the goods in his hands were constitu- 
tionally immune from State taxation. The 011 Import Appeals 
Board certainly need not adopt the same broad definition of 
"4mporter" in applying a Presidential Proclamation and 
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regulations designed to limit drastically the importation 
of a commodity, as was adopted by the Supreme Court in 
applying a Constitutional provision designed to promote 
importation by freeing it of burdensome local taxation. 
However, even the broad class of persons considered 
as "importers" in the constitutional sense under Booven & 
Allison is not nearly broad enough’: to include Pancoastal. 
In Hoeven & Allison, the American buyer who did not physi- 
cally enter the goods into the United States was found to 
be an “importer” because of the presence of several factors. 
First, his contracts were the "efficient cause of bringing 
the goods into the United States" in the sense that "perfor 


mance of the contract calls for, and necessarily results in, 
importation of the merchandise from its country of origin 
to the United States." 324 U.S. at 661. As we have seen, 
the contract between Pancoastal and Atlantic called for no 


such thing. Second, in Hooven & Allison, "from the moment 
of shipment the * # # merchandise was identified and appro- 
priated to the purchase contract # # # by both seller and 
buyer." Here the oil presumably was appropriated to Atlantic 
for its owm use. Im Hooven & Allison, the buyer, although 
he formally had not obtained title, unlike Pancoastal “could 


resell the merchandise while it was in transit" and the “risk 
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of loss from change in market value was on petitioner [the 
buyer]" also unlike Pancoastal. 324 U.S. at 661-62, Obviously, 
Hocven & Allison, even were it relevant, could not help the 
appellant here. 

R. Finally, even were there merit to appellant's attack 
upon the decision of the Board, it would not be entitled to 
the relief it seeks. The Proclamation and the 011 Import 
Regulation provide for the issuance of an allocation to per- 
sons with importing histories "in special circumstances” 

(J.A. 30, 32). Appellant asks this Court not only to declare 
that it has an importing history, but also to relieve it of 
the burden all other applicants for an allocation who do not 
have a refinery capacity must meet, by satisfying the Board 
that "special circumstances” exist meriting the grant of such 
an allocation. A long line of leading administrative lew cases 
leaves no doubt that the Appeals Board should not be "directed 
forthwith to give Pancoastal an allocation quota.” E.g., 
Federel Power Comm'n v. Idaho Power Co., 344 U.S. 17, 20; 
Securities and Exchange Comm'n v. Chenery Corp., 318 U.S. 
gh-95. 

CONCLUSION 


For the reasons stated, it is respectfully submitted 


that the judgment of the district court should be affirmed. 


JOHN W, DOUGLAS, 
Assistant Attorney General, 


DAVID C. ACHESON, 
United States Attorney, 
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The government seems to feel that the present case was 
disposed of by the arbitration award, and it criticizes 
Pancoastal for not accepting that award as res judicata. 
The award has absolutely no effect on the present contro- 
versy, because the only issue before the arbitrator was 
‘‘price’’, while the only issue present here is ‘‘quota’’. Pan- 
coastal did not get the price it wanted for its oi! by arbi- 
tration, so it is now seeking to obtain a quota in order that 
its oil may be brought into the United States in its own 
name, to be sold at the one-dollar a barrel higher quota 
price. Naturally, the question of whether Pancoastal is 
entitled to a quota because it has an importing history was 
not, and could not have been before the arbitrator, and he 
properly did not attempt to consider and pass on this 
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issue. Thus, while we do not like the results of the award 
from a monetary viewpoint, we do not attack it here, nor 
hide from its effect. 


As we argued in our brief, and repeat here, the Oil Im- 
port Appeals Board considered ‘‘entry for consumption or 
withdrawal from warehouse”’ as the sole test of an ‘¢im- 
porting history.” To say this is the only test, to refuse to 
even consider any other evidence on this point is com- 
pletely arbitrary and capricious. This is especially true 
when it is further realized that the Board did not even 
make a determination under this test for itself, but instead 
demonstrated a slavish devotion to the tariff interpretation 
of who is the importer. The Board simply refused to 
exercise its own discretion—or thought it did not have any 
diseretion, and instead acted as a rabber stamp for the 
enstoms burean in deciding who the importer is, +.e., sim- 
ply look to see whose name is on the bill of lading. 


The government now seeks ‘to attenuate the arbitrariness 


of such a ruling by saying that this ‘‘was not the only basis 
for the Board’s action”’, and referring to “‘this alternative 
ruling’’. However, there is no other or alternative basis 
__the Board consistently harked back to the Section 22 (j) 
definition as the exelusive test, even though it is therein 
only provided that the word ‘“Cimporting”’ shall ‘“‘include 
entry for consumption or withdrawal from warehouse.”’ 
This holding is based on the Superior Oil Company deci- 
sion by the Board (J.A. 35) which in turn was based on 
another decision in which the Board explicitly said: 


“We have adopted that agency’s [The U. S. Bureau of 
Customs] interpretations of importing questions in de- 
eiding other appeals involving the Customs Laws.”’ 
Quoted on p. 16 of Pancoastal’s brief. 


The government says we have (Govt. Br. 13), ‘‘assigned 
no good reason why, in determining who shall be deemed 
to have ‘importing history’ and therefore entitled to be 
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considered for an allocation of crude oil imports, a dif- 
ferent and broader definition of ‘importation’ must be 
employed’. The ‘‘good reason”? we urged below, and 
in our brief, is (1) the definition given in the regulations is 
inclusive, not exclusive—an argument which the govern- 
ment completely ignores, and (2) substance and common 
sense demand it. First, we reiterate that we do not 
quarrel with the oil importing program, and are not trying 
to frustrate its purposes. Pancoastal does not want more 
oil imported, but only wants to be able to bring in a small 
share of the oil which is authorized for importation. To 
make this tremendous economic benefit turn solely upon 
whose name appeared on the bill of lading when the oil 
passed customs is ridiculous, and is not suggested or re- 
quired by Presidential Proclamation No. 3279, which ini- 
tiated the oil importing program. 


The government takes Pancoastal to task for suggesting 
that it and Atlantic ‘‘contemplated”’ that the oil which 
the latter purchased would be brought to its Philadelphia 
refinery. Support for this very obvious fact is found in 
the arbitration award wherein the arbitrator, who at least 
held a hearing to determine what the facts were, concluded 
that Atlantic, a refiner, did not in 1944, have sufficient 
crude oil reserves, and therefore entered into the agree- 
ment in question to assure itself a source of supply. (J-A. 
40) Furthermore, since 1948 when the fields covered by 
the agreement first began yielding oil, all of the oil pro- 
duced has been brought to Atlantic’s refinery. Thus, in 
the circumstances of this case where all of Pancoastal’s oil 
went to Atlantic’s refinery and at Pancoastal’s expense 
every step of the way, it is only logical, sensible and equi- 
table that Pancoastal should not now be deprived, because 
of the intervening oil importing program, of the economic 
benefit of having a ratable portion of its oil sold in the 
United States. The government’s intransigence in refus- 
ing to give substance meaning over form or shadow is 
regrettable, especially when it results in such unjust en- 
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richment for one company at the complete expense of 
another. 


The government suggests that Pancoastal did not 
‘<eanse”® the oil to be imported when it required Atlantic 
to purchase its share of the oil. They point out that At- 
lantie could have ‘‘refined the oil anywhere in the world 
or dumped it in the ocean.’’ Of course, when this agree- 
ment was entered into in 1944, Atlantic had no non- 
domestic refineries, and needless to say, there is no evi- 
gence of Atlantic’s dumping oil into the sea. In Hooven & 
Allison Co. v. Evatt, 324 U.S. 652, 660 (1945) the Court was 
passing on the question of whether certain goods within 
the United States were still to be considered as imports. 
While the court noted that the contract gave the seller the 
option to fill the order with goods warehoused in the United 
States, it brushed this contention aside by pointing out 
that, as a matter of fact, orders were never so filled. So 
too, it suffices here to note that Atlantic never dumped the 
oil it purchased from Pancoastal into the sea, nor took it 
anywhere else but to its Philadelphia refinery (J.A. 10). 
Consequently, the government should not obfuscate the sit- 
nation by presenting hypotheticals. This case should be 
decided on the facts presented. 


Again, Pancoastal Petroleum Limited respectfully urges 
the Court to reverse the lower court and the Board, and 
order the latter to give Pancoastal an allocation quota for 
the next half-yearly period commencing on July 1, 1965. 


Respectfully submitted, 


Joux E. Boice, Jz. 
E. Truitman Srreiixe 
Attorneys for Appellant 


Reasosez, Davis & Vrxsox 
800 - 17th Street, N. W. 
Washington, D. C. 


